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SUPPLEMENTAL DEQ S ON AND CRDER
h April 8, 1980 the Agricultural Labor Relations Board (ALRB
or Board) issued a Decision and Qder in this proceeding (6 ALRB Nb. 18),

hol di ng that MFarl and Rose Producti on (. (Respondent or Conpany) had
viol ated Labor (Code sections 1153(e) and (a)y by bargaining in bad faith
wWth its enpl oyees' certified bargai ning agent, the Unhited Farm Vrkers
of Averica, AFL-AQ O (UFWor Whion) and by unilateral ly changi ng wages

wi thout giving the Uhion notice or opportunity to bargain. The Board

al so found that MFarland had di scrimnatorily discharged 16 enpl oyees in
viol ation of section 1153(a) on January 3, 1977 for protesting slippery
wor ki ng condi tions. Respondent was ordered to nake its enpl oyees whol e
for the economc | osses they suffered as a result of the bad faith

bar gai ni ng and the di scrimnatory

yAlI section references herein are to the Californi a Labor Gode
unl ess ot herw se speci fi ed.



di scharges. The "nakewhol e period' for the bad faith bargai ning was to
extend fromMrch 16, 1976 "until such tinme as Respondent commences to
bargain in good faith wth the UFWand thereafter bargains to contract or
i npasse." The "backpay period" for each of the di scharged di scri m nat ees
was to extend fromthe date of the discharge until "the date on which he
or sheis reinstated or offered reinstatenent.” (6 ALRB No. 18, pp. 32-
33.) Anhearing was held before Admnistrative Law Judge (ALJ) Arie
Schoorl for the purposes of determning the anmount of bargai ni ng

nakewhol e, and, wth respect to the 16 discrimnatees, the anount of
backpay due enpl oyees. Thereafter, on March 9, 1984, the ALJ issued his
Deci sion, attached hereto. Respondent and the ULhion each tinely filed
exceptions to the ALJ's Decision and a supporting brief, and Respondent,
the UFW and General (ounsel all filed reply briefs.

Pursuant to the provisions of section 1146, the Board has
del egated its authority in this proceeding to a three-nenber panel .Z/

V¢ have considered the record and the ALJ's Decision in |ight
of the exceptions, supporting briefs, and reply briefs and have deci ded
to adopt the nmakewhol e formul a enpl oyed by the Regional Drector. Wth
respect to the backpay ow ng for the discrimnatory discharges, we have
decided to adopt the ALJ's recommendati on except for his award of travel

expenses i ncurred

4 The signatures of Board nenbers in all Board Decisions appear wth
the signature of the Chairperson first (if participating), followed by
the signatures of the participating Board nenbers in order of their
seniority.
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outside of the backpay period. In addition, for backpay and

bar gai ni ng nakewhol e accruing and unpai d after August 18, 1982,
interest will be conputed according to the formul a announced in Lu-
Bte Farns, Inc. (1981) 8 ALRB No. 55.

Gonput ati on of the Basic Bargai ni ng Mikewhol e Vge Rate

The Regional Director conputed the nakewhol e wage rate by
conparing the average hire-in wage rates froma 1977 survey of 37 UFW
contracts -- the "AdamDairy wage rates" (AdamDairy (1978) 4 ALRB Nb.
24.) —wth Respondent's hire-in rates, deriving a percentage
differential between the two and then mul ti pl yi ng Respondent’ s act ual
wage levels by that differential in order to obtain the increases due
Respondent ' s enpl oyees at each wage | evel . Respondent expressly deni es
that it is challenging the use of the AdamDairy wage rates. Rather,
Respondent questions the Regional Orector's use of Respondent's | owest
"hire-in" rates as the basis for calculating the differential between its
rates and the AddamDairy rates. Respondent argues that because the
lowest "hire-in" rate was only paid to one-quarter to one-third of its
work force, it cannot be considered the "basic" rate for purposes of
conparison to the AddamDairy rate.

In fact, however, the "basic" AdamDairy rates are the
"l owest wage rate[s] negotiated in UFWcontracts." (AdamDairy,
supra, 4. ALRB No. 24, p. 20.) Regardless of what percentage of their
work force was paid the "basic" rate, 30 of the 37 enpl oyers who
signed the contracts used for the AdamDairy wage survey negotiated a
singl e base rate of S3.10 per hour. Respondent has presented no

evidence that it paidits
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lowest rate to a snaller proportion of its work force than did the
surveyed enpl oyers under contract wth the UFW Even had it produced
such evidence, to attenpt to apply the basic rate subject to the
proportion of the work force paid thereunder woul d vastly conplicate
the cal cul ation of the bargai ning nakewhol e differential. Respondent
has neither shown that the Regional Drector's formula is arbitrary,
unreasonabl e or inconsistent wth Board precedent nor has it offered
any formul a nore appropriate than that of the Regional Drector. (See

Robert H Hckam (1983) 9 ALRB No. 6.)

Respondent ' s argunent wth respect to the application of the
differential to piece rate workers is also wthout nerit. As noted in

Robert H Hckam supra, 9 ALRB Nb. 6, page 9, UFWcontracts general |y

provi de that piece rates shall rise in proportion to hourly wages. Ve
al so reject Respondent's suggestion that we refer to the terns actual ly
negotiated by the parties in their June 1978 contract. V¢ have
consistently declined to use a contract negotiated after years of bad
faith bargaining to limt a Respondent's bargai ni ng nakewhol e

liability. (See J. R Norton (1984) 10 ALRB Nb. 42.)§/

& (hai r per son Janes- Massengal e woul d not rely on the consummati on of

a contract as evidence of what enpl oyees woul d have achi eved where, as
is the case here, the contract was negotiated in the face of an

I npendi ng cl osure of the Conpany and the Board found that the Conpany
had not conplied wth its statutory bargai ning obligation. However,
she believes that in sone circunstances a subsequent!ly negoti ated
contract nay serve as the best evidence of what the parties woul d have
agreed to had there not been a bargai ning violation.

4.
11 ARB Nb. 34



Fringe Benefits

Respondent excepts to the Regional Drector's
application of the formula for conputing fringe benefits devel oped in

AdamDairy, supra, 4 ALRB No. 24, and Robert H Hckam supra, 9 ALRB Nb.

6. The AdamDairy/H ckamfornula provides that voluntary fringes be

cal cul ated as an autonatic 15.7 percent proportion of the nakewhol e
award. Respondent argues (1) that such a substantial fringe package
coul d not have been negotiated in the uni que circunstances of the rose

I ndustry, and (2) that application of the AdamDairy/H ckamfornula to a

work force up to 74 percent of which in sone years was paid by piece rate
Is arbitrary. Respondent seeks to have its fringe benefit liability

cal cul ated pursuant to the nethod announced in J. R Norton (1984.) 10

ALRB No. 12 (now vacated). That Decision was vacated pursuant to the
parties' Mitions for Reconsideration after Respondent had filed its
exceptions brief in the instant case. However, the Deci sion which issued

on reconsideration, J. R Norton, supra, 10 ALRB No. 42, provided, as had

the earlier vacated Decision, that cases such as this one, in which the
ALJ's Decision had issued and the case transferred to the Board before

i ssuance of Norton, shoul d be conputed under Adam Dairy/H ckam The

Board' s stated reason for limting Norton to prospective application only
was "... the anount of tine and expense whi ch has gone into nakewhol e
cases whi ch have already been decided by an ALJ." (10 ALRB No. 42, pp.
23-24.) (See also Holtville Farns, Inc. v. ALRB (1985) 168 Cal . App. 3d
388, 395 citing Inre Marriage of Brown (1976) 15 Cal . 3d 838 [ 126
CGal . Rotr. 633].)

11 AARB No. 34 5.



Even were we to consider retroactive application of Norton

to the instant case, however, Respondent has failed to offer or
adduce evidence that the Regional Drector's use of the Adam

Dai ry/Hckamformul a for conputing fringe benefits was arbitrary or

unr easonabl e.
V¢ reject the first of Respondent’'s contentions because we
find its evidence insufficient to support its position that fringe

benefits at the | evel of the Adam Dairy/H ckamformul ati on coul d not have

been negotiated in the rose industry by the UFW Roy HIIls' rose industry
survey was hastily prepared during the three weeks before the heari ng.
nly four conpani es were contacted, including Respondent. & the four,
only Respondent had ever signed a union contract and none was operati ng
under contract during the nakewhol e period. Mreover, the voluntary
fringe percentages quoted included only vacations, holidays and
contributions to health funds. CQvertine, shift differentials and ot her
such benefits were not included. Newrose contracts introduced were not
signed during the certification year but only after several years of bad

faith bargaining. (See Montebello Rose and M. Arbor (1979) 5 ALRB No.

64.) The contracts were unacconpani ed by evi dence of the actual anmounts
pai d under the provisions soit is inpossible totell if overtine and
shift differentials constituted a substantial cost. Neither woul d we be

per suaded t o abandon the H ckamforml a sinply by evidence that rose

i ndustry enpl oyers have been paying nore than 6.3 percent of their non-
contract wage/ benefit package in nandatory benefits (e.g., Social

Security and Unenpl oynent
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Insurance). The proportion which nandatory benefits bear to the rest of
a wage benefit package is obviously reduced as the other el enents of that
package are increased -- as they admtted y woul d be under UFWcontract.
Respondent' s argunent that it is unreasonabl e to base fringes
on an inflated piece rate wage base can only be persuasive if, in fact,
Respondent ' s pi ece rate workers were paid at an average rate
substantially greater than their hourly paid co-workers. In such a case,
tagging piece rate workers' fringe benefit entitlenent to their inflated
wage base nay very well be inappropriate and unreasonabl e. {dven that
Respondent failed to offer proof that, throughout the bargai ni ng
nakewhol e period, its piece rate workers averaged a substantial |y hi gher

hourly rate of earnings than its hourly paid wor kers,ﬂ/ Respondent has

not shown the Regional Drector's application of AdamDairy/H ckamto be

arbitrary or unreasonable. Rather, it would be nost unreasonable for us
torenand this 9 year old case to permt Respondent to nake yet anot her
effort to prove the essential elenents of its defense. V¢ therefore

approve the Regional Drector's conputation of fringe benefits.

Duration of the Bargai ni ng Mikewhol e Peri od

The Board's Qder provided that "nakewhol e be paid for the
peri od fromMrch 16, 1976 until such tinme as Respondent;

4 Respondent' s pi ece rate summary was not based on actual hours worked

but rather on a hypothetical 40-hour work week. (See General (ounsel's
Exhibit 3.)

11 AARB Nb. 34



commences bargaining in good faith wth the UFWand thereafter bargai ns
to contract or inpasse.” The ALJ found the nakewhol e period ended on
April 1, 1978, the effective date of retroacti ve wages negoti at ed under
the June 27, 1978 contract.

Respondent questions not only the ALJ's finding that bad faith
bargai ning continued to that date but al so the propriety of what it terns
the Board' s original "open-ended Qder." Respondent cites no authority
for its objection nor does it attenpt to explain howit can now chal | enge
an order which was sunmarily denied reviewin the court of appeal S
Mbr eover, since bargai ning has ceased as a result of a contract having
been signed by the parties, this Respondent is no | onger concerned wth
open-ended |iability.

The ALJ concl uded that the issue of which party has the burden
of proving good faith or the lack thereof wth respect to post-hearing
bar gai ni ng was "noot" because the Regional Drector posited a cut-off

date of April 1, 1978. However,

S Chai r per son Jares- Massengal e bel i eves that the purposes of
the Act are better effectuated by nakewhol e orders which termnate as of
the close of the liability phase of an unfair |abor practice proceedi ng
or the comencenent of bargaining. The nakewhol e orders general |y
i ssued by the Board, in her view are open-ended in that liability
cannot be finally determned except by a ruling of the Board based upon
an eval uation of post-hearing conduct after the parties have concl uded a
contract or the Board concl udes that inpasse was reached. Such orders,
in her view serve to inpede rather than foster good faith bargai ni ng.
As she observed in her dissenting opinion in Martori Brothers
Ostributors (1985) 11 ALRB No. 26, an out st andi ng nakewhol e order coul d
net a | abor organi zati on nore advantageous terns in the formof a
nakewhol e renedy than coul d have been achieved in a contract resulting
fromgood faith bargaining. Such a possibility nay act as a

(fn. 5cont. onp. 9.)

11 AARB Nb. 34 8.



Respondent ' s contention that nmakewhol e shoul d be cut off earlier is still
very nuch alive, and resolution of that issue inevitably involves
anal ysis of the parties' respective burdens.

Fair allocations of burdens of proof is one of the najor
conponents of due process. Conpliance proceedings are renedi al rather
than prosecutorial, wth the General Gounsel acting as agent for the
Board, rather than as an i ndependent prosecutor. (Ace Beverage (1980)

250 M.RB 66 [105 LRRM 1042] .) Wether litigating the anount of backpay or

the anount of bargai ni ng nakewhol e ow ng to victins of judicially-
enf or ced
(fn. 5 cont.)

disincentive to a | abor organization agreeing to anything | ess than it
believes it can obtain by the makewhol e renedy. Mreover, the

specul ative nature of nmakewhol e conput ati ons exacer bat es what she sees as
a presunption that prior unlaw ul conduct continues, even after issuance
of the Board's Oder, which, inreality, nmay well have renedi ed the
conduct. The Chairperson believes that the renedi al aspect of nakewhol e
orders is achieved by providing a renedy for conduct which the Board has
al ready eval uated and found to be unl aw ul .

A though the Chairperson does not argue that wthout a new charge the
Board lacks jurisdiction to review events subsequent to the close of the
unfair |abor practice hearing, an analogy to liability phase jurisdiction
is instructive and supportive of the majority's position. As the Lhited
Sates Suprene Gourt noted in NNRBv. Fant MIling Go. (1959) 360 U S
301 [44 LRRVI2234], "Once its jurisdiction is invoked the Board nust be
left free to nake full inquiry under its broad investigative power in
order properly to discharge the duty of protecting public rights which
Gongress has 1 nposed upon it [footnote omtted]." (44 LRRM2238.) 1In
that case, the court held that the Board was "not precluded fromdealing
adequately with unfair |abor practices which are related to those al | eged
in the charge and which grow out of themwhile the proceedi ng i s pendi nhg
before the Board [citations omtted].” (44 LRRMat 2239.) Were, as
here, the Board has found the unfair |abor practices charged to be
ongoing violations, the Board has jurisdiction, as part of its renedial
authority, to assure itself that the violations of the Act it has found
Respondent guilty of do not continue. Gontinuation of those unl aw ul
practices is a fortiori appropriately dealt wth in proceedings in the
sane case.

11 ARB Nb. 34 9.



findings of unfair |abor practices, the General (ounsel retai ns none of
the excl usive prosecutorial discretion at the heart of the prosecutor's
rol e since the charging party is entitled to introduce evidence that a
greater anount is ow ng than that specified by the Regional D rect or.§/
However, to the extent that effectuation of conpliance wth a previous
Board O der requires a determnation of contested facts, the respondent
nust be put on notice as to specific conduct or om ssions which
denonstrate non-conpliance. By requiring the General Gounsel to nake a
prinma facie case that the respondent has not conplied wth the Board s
Qder to bargain in good faith, the respondent is afforded notice and the
opportunity to nake a nore neani ngful record. O course, the nore

cl osel y post -hearing conduct resenbl es the pre-hearing conduct found to
have constituted bad faith bargai ning, the nore quickly the burden of
produci ng evi dence wll shift to the respondent, and the nore difficult
it will be for the respondent to showthat it was no | onger operating in
bad faith. This is because the post-hearing conduct, |ike any other

bar gai ni ng segment, nust be reviewed in the context of the totality of
the bargai ni ng, and evi dence of post-hearing bargai ning introduced at the
conpl i ance phase w |l inevitably be colored by the Board s previous

findings. (O. As-HNe Farns (1980) 6 ALRB No. 9.) As in any conpliance

case, the respondent

¥ thai r per son Janes- Massengal e bel i eves that, to the extent that the
Admni strative Law Judge and the Board are adjudicating issues of
liability based on conduct not previously litigated, the process is
plainly prosecutorial. Accordingly, the nature of the General Counsel's
burden is that of proving by a preponderance of the evidence that the Act
has been vi ol at ed.

11 AARB Nb. 34 10.



wll bear its own burden of proving any affirnative defense to non-
conpl i ance -- such as inpasse or bad faith bargai ning by the union.
Shortly after the close of the unfair |abor practices hearing,
Respondent notified the Lhion that it was going out of business. Uoon
request of the Lhion, three neetings were held during the fall of 1977
wth a breakdown in negotiations occurring in Decenber on both econom c
and non-econom c i ssues. O June 27, 1978, a few nont hs bef ore Respondent
was to close, the parties net again and signed a col | ective bargai ni ng
contract covering the last digging season. Respondent rightly contends
that it cannot be judged by the nature and quantity of concessions or
| ack thereof nade by it during the post-hearing bargai ning. (See section
1155.2(a).) FRather, as nentioned above, Respondent's post-hearing
conduct nust be viewed in the total context of its bargaining history
wth the UZ\NZ/ Fromthat perspective, we are persuaded that Respondent
persisted inits illegal strategy of delay throughout the fall bargaining

and on into 1978.

z/The ALJ erred in his effort to revi ew Respondent’ s post - heari ng
conduct by the standard of proof announced in 6 ALRB No. 18 for
bar gai ni ng whi ch occurs immedi ately prior to the unfair |abor practices
hearing. The bargai ning herein at issue was capabl e of full
consideration at the conpliance hearing, having resulted in a contract
over five years before the conpliance hearing occurred. Mreover,
contrary to characterizations by both the ALJ and Respondent, the Board's
holding in 6 ALRB No. 18 did not equate hard bargai ning wth surface
bargai ning. "After a lengthy period of surface bargaining, conduct
resenbling 'hard bargaining may be [not 'is'] all that is necessary to
prevent the execution of an agreenent or to cause acceptance of such an
unsati sfactory agreenent that the union's support anong enpl oyees wll be
seriously erroded.” (6 ALRB M. 18, Sip p., p. 25. Enphasis added.)

11 AARB No. 34
11.



Inits Decision, issued al nost two years after the contract
was signed, the Board found that Respondent's approach to negoti ati ons
... was in fact oriented to an active, although often subtle frustration
of the bargaining process.” (6 ALRB No. 13, at p. 6.) The salient
feature of Respondent's pre-hearing bargaining found by the Board in 6
ALRB No. 18 was a strategy of delay, furthered by a practice of deception
and obstruction by the use of |egal and phil osophi cal argunents which
were neither neritorious nor sincerely held. The same approach is
apparent in Respondent's post-hearing bargai ni ng.

A summary of the Respondent's pre-hearing bargai ni ng conduct,
as found by the Board in 6 ALRB No. 18, wll serve to identify nore
clearly the strategy of delay utilized by Respondent and its attorney-
negotiator, Fred Mrgan. g

h March 2, 1976 the UPWwas certified as the col |l ective
bar gai ni ng representati ve of Respondent's enpl oyees. Oh March 8, the
UFWrequested to neet wth Respondent to bargain over a contract.
Respondent notified the Lhion that it was considering a challenge to the
certification. In his March report to the Board of Drectors of
Respondent ' s parent conpany, Respondent's President John Parker stated
that the proposed chall enge was "prinarily a delaying tactic." In a
subsequent report, he stated "Qur strategy has been prinarily one of

delay ... Qur future

g | nasmuch as Fred Morgan is not a naned Respondent in this
nmatter, Chairperson Janes- Massengal e believes it is inappropriate for
the Board to evaluate his conduct as an individual and personal
participant in the negotiations process i ndependent of the conduct of
t he named Respondent .

12.
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strategy wll be to delay as nuch as possi bl e and negoti ate the best
contract possible. "

Between April 6, 1976 and Septenber 21, 1976,
Respondent ' s attorney-negotiator, Fred Mrgan, net six tines wth UFW
representatives. During the first tw neetings, Mrgan agreed to a
nunber of contract provisions, including the UFWs uni on security/ good
standi ng proposal wth the exception of the application of check-off to
assessnments. It was not until the third neeting that Mrgan nade any
objection to "good standing,” characterizing his rejection as a
"clarification" of his previous response. (See 6 ALRB No. 18, p. 11.)9/

Mbrgan outlined his strategy for this period in a neno to
Gonpany principal s sunmarizing the My 7, 1976 neeting as follows: "I
bel i eve we can nake a reasonabl e econom ¢ package consistent with the
conpany's plans to raise wages ... of course we could bargain to

i npasse on the econonic issues and see what happens. "

g The Lhion's proposal tracked the ALRA provision permtting an
enpl oyer to agree to condition enpl oynent on uni on nenbershi p and " good
standi ng," neani ng:

the satisfaction of all reasonable terns and conditions

uni formy applicable to other menbers in good standi ng;

provi ded that such nenbership shall not be denied or termnated
except in conpliance wth a constitution and by-1aws whi ch
afford full and fair rights to speech, assenbly and equal
voting and nenbership privileges for all nenbers, and which
cont ai n adequat e procedures to assure due process to nenbers
and applicants for nenbership.

(Section 1153(c).)

The anal ogous NLRA provision limts the good standing condition to the
"tender [of] periodic dues and initiation fees." (N_RA section

8(a)(3).)

11 ARB Nb. 34
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h Septenber 21, 1976 Morgan decl ared i npasse, and shortly
thereafter Respondent raised wages for the fall harvest. Between
Septenber 21, 1976 and March 2, 1977, Morgan cancel | ed neetings wth
the UFWand, after March 2, the last day of the UFWs "certification
year," refused to neet on the grounds that it would constitute
bargai ning wth an uncertified union in violation of the Act. Mrgan
nai ntai ned this position even after the Board expressly extended the
UFWs certification on March 30, 1977, and for six weeks after the
Board's Decision issued in Kaplan's Fruit and Produce (1977) 3 ALRB Nb.

28, finding Mrgan's "interpretation" of the Act "both incorrect and
hi ghl y m schi evous. "

Approxi matel y one nonth before the July 11, 1977
commencenent of the unfair |abor practice hearing, Respondent renewed
negotiations wth the UFW Mrgan attended six neeti ngs and agr eenent
was reached on "a fewitens.” A one of the neetings immediately prior
to the hearing, Mrgan suddenly abandoned opposition to one of the
naj or stunbl ing bl ocks of the previous year's negotiations -- the UFWs
RFK Medi cal P an. Mbrgan had consistently rejected the plan, citing
what the Board found in 6 ALRB No. 18 to be the di si hgenuous rational e
of "lack of patient choice."

Respondent ' s pre-heari ng conduct away fromthe
bar gai ni ng tabl e which "displayed its inclination to bypass the UFW"
such as its direct dealing and unilateral wage changes, provi ded
further support for the Board's finding that Respondent had no
intention of bargaining in good faith wth the UFW

11 ARB Nb. 34 14.



However, the Board' s finding of bad faith bargai ning was not dependent
upon inferences drawn fromthe direct dealing and unilateral changes.
Rat her, the Board Decision was grounded on direct evidence of a bad faith
strategy executed by a subtle, but identifiable, pattern and style of
bargaining. After the unfair labor practice hearing, Mrgan continued
his del aying practices by shifting positions and i njecti ng new obst acl es
to agreenent in the guise of “clarifying" previous agreenents; del aying
responses to union proposals and inquiries; and, |acking authority,
| eadi ng the Lhion to believe he had agreed to proposal s | ater rejected by
his principal s.

Post - hearing negotiations were initiated by the UFWin
response to Respondent's August 1977 notice that it planned to
di scontinue operations after the 1979 harvest.

Fromthe tine of the unfair |abor practice hearing, throughout
the fall bargai ning, Mrgan characterized the negotiations as being "at
i npasse” and denanded that the Unhion nake concessions. At the three
neetings held during the fall of 1977, union security, pension and Martin
Luther King Fund (MK) plans, and hiring were the naj or foci of
di scussion. Mrgan continued what we found in 6 ALRB No. 18 to be his
"active, though often subtle, frustration of the bargai ning process." (6

ALRB No. 18, p. 6.)%

o S nce the obligation to bargai n conti nues even when the parties are

deadl ocked in their negotiations, the Board draws no negative inference
fromthe fact that Respondent herein continued to neet wth the Uhion
while at the sane tine asserting that negotiations were at a state of

I npasse.

11 AARB Nb. 34 15.



At the first neeting on Septenber 2, Mrgan proposed a hybrid
agency/ uni on shop, called the "Alioto Pl an," whereby seniority enpl oyees
who did not desire to join the Uhion would not be required to join and
woul d pay only a service fee. He purported to be concerned wth the
freedomof seniority workers not to join the Unhion al though he cited no
evidence of their lack of union support. A the second neeting, in
response to Mrgan' s expressed concern, Dol ores Hierta provided cards
evi denci ng unani nous uni on support anong Respondent's current -- nostly
steady -- enpl oyees. Mrgan then demanded proof of union support by
seniority seasonal workers. S nce the harvest had not yet commenced,
docunenti ng harvest workers' support would inevitably result in a del ay.

Nevert hel ess, Hierta agreed to poll seasonal workers for
current union support. 1 Qctober 10, Mbrgan agreed to accept her
"word" on the poll, but alnost two nonths |ater, at the Decenber 2
neeting, he agai n demanded docunentation in the formof nenbership
cards. In the proposal actually submtted to conpany principal s on
Decenber 2, he injected yet another requirenent for evidence of union
support: "witten, executed and w tnessed" authorization or nenbership
cards, signed wthin four nonths of the signing of the contract.

Morgan testified at the conpliance hearing that he had agreed
to everything in the UFWs union security proposal -- including the
"good standi ng" | anguage -- except that the Conpany wanted to reserve
the right not to fire a seniority worker who refused to join the Union.

The uni on security di scussions at

11 ARB Nb. 34 16.



all three neetings during the fall of 1977 dealt solely with the issue of
freedom of nenbershi p choi ce, Respondent havi ng apparent|y abandoned its
earlier challenges to ALRA good standing -- at |east as to new hires and
seniority workers who chose uni on nenbership. However, the union
security proposal whi ch Mrgan submtted to the Conpany on Decenber 2,
and attached to his "clarification" letter to Dolores Hierta of Decenber
9, provided, in section A that "the conpany shall not be required to
termnate any worker under this Article except for failure to pay
initiation fees and peri odi c dues" (enphasis added). Then, in sections A
and D, enpl oynent was conditioned on continued "good standi ng" wth the
union for new hires and seniority workers who choose uni on nenber shi p and
"[t]he union shall be the sole judge" of good standing of its nenbers.
Again in the guise of "clarification" (pursuant to his "personal opinion
that there has been sone anbiguity in [the parties'] conversations wth
respect to the union security clause"), Mrgan infused the process wth
anbi guity and contradi ction.

V¢ do not |ook to individual substantive provisions of the
“clarified" proposal as evidence of bad faith. V¢ do note, however,
that the purported Decenber 9 "clarification,” comng nonths after
Morgan' s apparent agreenent to ALRA good standing for uni on nenbers,
and comng in the context of a long-standing pattern of bad faith
“clarifications,"” had the easily foreseeabl e effect of frustrating
negoti ati ons.

(he additional exanpl e of Morgan's practice of bel atedly

i njecting new and controversial provisions that frustrate

17.
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agreenent is the MK proposal which he submtted to the Conpany after the
neeting on Decenber 2. Mrgan's opposition to MK was couched primarily
inalegal argunent that enpl oyer contributions to the fund woul d viol ate
section 1155.4-. (Qen Rothner, a UFWattorney, attenpted to counter
Mrgan's argunent, but Morgan rejected his opinion because of his
connection to the Lthion. On Decenber 2, the Uhion proposed that MK be
limted to the second year of the contract. Mrgan then proposed -- and
the UFWagreed -- to condition MK contributions upon recei pt of an
opinion froma "first class lawfirmi that the contributions were |egal .
The proposal that Mrgan actually submtted to Conpany officials,
however, included the additional condition that no challenge to the
legality of MK be pending before the Board or courts. S nce Respondent
itself had raised the legality of MK in a bad faith bargai ni ng charge
agai nst the Lhion, including such a condition could only frustrate the
concl usi on of a coll ective bargai ni ng agr eenent . =

During the long and apparently substantial neeting of Qctober
10, Mbrgan agreed not to recommend agai nst pension in the second year
and not to recommend agai nst MK or union security. |In fact, however,
when he net wth CGonpany officials in Chicago on Gctober 31 and Novenber

1, he did reconmend agai nst

EjOJr finding is consistent with Mrgan' s adm ssion on cross-
examnation that he had nade no effort to investigate how MK funds were
spent and that the results of such an investigation would not change his
position that contributions would be illegal. S nce the nature of fund
expendi tures woul d appear to be crucial to the determnation of whether
the contributions violated section 1155.4, Mrgan' s testinony indicates
that he was interposing the | egal argunent in bad faith.
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all three, and the proposal s were rejected w thout explanation or

count er pr oposal .

At the neeting on Decenber 2, al nost five weeks after his
visit to Chicago, Mrgan finally transmtted to the Unhion the Conpany' s
rejection of the proposals. After additional discussion, he agreed to
recommend second year pension (according to his ow testinony) and to
recommend in favor of conditional MK as well as sone form of
retroactivity. According to his letter to Hierta of Decenber 9, his
Chicago principals again sumarily rejected all three, despite Mrgan' s
testinony that the Gonpany woul d accept anyt hi ng he recommended.
A though the ' Conpany di d accept a union security provision, Mrgan's
letter indicates that he had substantially altered the provision to which
agreenent had previously been reached at the bargai ning table.

Huerta responded to Morgan's letter of Decenber 9 by a letter
dated January 5, 1978. She expressed her di sappoi ntnent and frustration
w th the GConpany's |ack of novenent as well as Morgan's
m scharact eri zati on of the MK proposal agreed to by the Uhion.

Mbrgan took al nost two nonths to respond to Hierta' s letter of
January 5, and his response characterized the Gonpany's position as "a
final bargai ning position."

h May 26, 1978 the Uhion wote Mrgan requesting
anot her bargaining session in light of its concern that Respondent woul d
be closing in a fewnonths. O June 27 at the neeting that resulted from

the Lhion's request, the parties signed a
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contract to cover the |ast harvest season.1—2/

V¢ note that Respondent's post-hearing bargai ni ng conduct
resenbl es and clearly furthers the strategy of delay outlined by its
President and attorney negotiator in their 1976 communi cations wth
parent conpany officials. e Before the underlying liability hearing,
Respondent obstructed negotiations wth belated "clarifications" of its
agreenent on union security, frivolous argunments about freedomof patient
choi ce under the Lhion's RFK Medical A an and clains of |egal
prohi bitions agai nst bargai ning after the termnation of the
certification year. (See 6 ALRB No. 18, pp. 11, 18, and 22.) Sone of
these particul ar argunents were abandoned shortly before the liability
heari ng. However, between the hearing and the execution of the contract,
as outlined above, Morgan took a simlar approach wth regard to uni on
security and MK Instead of refusing to neet wth the Uhion, Mrgan net
and purported to concede on proposal s subsequently rejected w thout

expl anati on or count er pr oposal

12 In the contract, the Uhion agreed to cede hiring control

to Respondent and Respondent agreed to ALRA good standing with a side
letter providing that Respondent woul d have 60 days to di scharge for

| oss of good standing for other than nonpaynent of dues. (This
effectively i nposed NLRA-type good standi ng because Respondent's one
remai ni ng season was only approxi mately 2 nonths long.) VWges were nade
retroactive to April and Respondent wthdrewits earlier agreenent to
(PD, substituting a provision whereby only one-hal f day' s wages woul d be
contributed. The Whion wthdrewits proposal for MK and pension. The
vacation proposal agreed to, originally that of the Uhion, anmounted to a
continuation of the status quo due to the reduction of hours and
termnati on of Respondent's operations.

13 Because she finds sufficient evidence to support the Board' s
concl usi ons i ndependent of the exchange of correspondence di scussed
above, Chairperson Janes-Massengal e does not rely on those
communi cat i ons.
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by his principals. The Gonpany principals' total rejection of their own
agent's "concessi ons" on issues such as the MK and pensi on funds
indicates either a startling | ack of communi cati on between Conpany
representatives or a deliberate stalling tactic intended either to avoid
reaching a contract before the Gonpany closed or to | ead the Uhion on
until immnent closure elimnated union bargai ning power. & ther
circunstance would fall short of good faith bargai ning. Mreover, given
Respondent ' s past conduct as well as Mrgan's five-week delay in
communi cating to the Lhion his principals' response, we find that the
evi dence preponderates in favor of a finding of deliberate del ay

Respondent contends that its bargai ni ng makewhol e
liability should end on July 11, 1977, the last day of the underlying
liability hearing. In the alternative, it proposes m d-August 1977,
when it notified the Uhion of its intent to go out of business, or
Septenber 2, 1977, the date of the first; post-hearing negotiation
neeting. Respondent argues that it engaged in "hard bargai ni ng"
during the year followng the hearing, but that it discontinued the
uni |l ateral wage changes and direct dealing and ot her away-fromt he-
tabl e conduct that the Board had found "displayed its inclination to
bypass the UFW" (6 ALRB Nbo. 18, p. 8.) Respondent al so
characterizes its bargai ning positions as invol ving substanti al
concessi ons whi ch indicate a good faith intent to reach an agreenent.

As di scussed above, we do not judge a party's conpliance wth

t he bargai ning obligation by considering only whether or
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to what extent it nade concessions. Rather, in order to determne
notivation, we viewits conduct both at and away fromthe bargai ni ng
table inlight of its entire bargaining history. Gten a finding of bad
faith will rest solely on inferences drawn fromspecific away-fromthe-
tabl e conduct, such as the unilateral changes and direct deal i ng engaged
in by Respondent prior to the liability hearing. In such a case, for a
respondent to di scontinue the specific conduct conplained of nay be a
sufficient indication of good faith. However, in the instant case, the
Board's underlying finding of surface bargaining in 6 ALRB No. 18 was
grounded on direct evidence of a strategy of delay -- in the formof
damagi ng communi cati ons anong Respondent' s agents -- as wel | as
circunstantial evidence in the formof a pervasive pattern of avoi dance
and deception. The Board found that Mrgan' s approach to bargai ni ng was
entirely reactive. By repeatedy qualifying previous agreenents and

rai sing frivol ous objections he successfully avoi ded agreenent t hroughout
the pre-hearing period. A though Respondent's unilateral changes and
direct dealing further buttressed the case against it, the Board's
finding of surface bargaining in 6 ALRB No. 18 was not dependent upon

i nferences drawn fromthose specific acts. Rather, the Board focused
nore on Morgan's conduct and the direct evidence of intent to delay, and
found that Respondent's entire approach was "oriented to an acti ve,
though often subtle, frustration of the bargai ning process.” (6 ALRB Nb.
18, p. 6.) Ve find that Respondent continued its strategy of delay and

obfuscati on throughout the fall of 1977, resulting in a breakdown of
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negoti ations which lasted until the signing of the contract. That a
contract was ultinately signed wth the UPWhardly signifies good faith
on Respondent's part. Rather it is attributable to the conbi nation of
Respondent ' s i mmnent cl osing and the del ays which were attributed to
Respondent. The contract was, in a sense, the cul mnation of
Respondent ' s unfair |abor practices. (See Uhderwiters Adjusting (o.

(1974) 214 NLRB 388, 391 [87 LRRM 1372].) Ve adopt the bargai ni ng

nakewhol e termnation date of April 1, 1978, because it is the effective
date of the wage increases negotiated in June. In addition, it was used
inthe Regional Drector's specification and was not objected to by the
Charging Party.

Backpay for DO scharged Harvesters

Twel ve of the 16 enpl oyees di scharged on January 3, 1977 for
protesting slippery working conditions testified at the hearing. Four
mssing di scrimnatees, and two of the twel ve who testified, were
excl usi vel y harvest workers, while the other ten had al so traditionally
worked in Respondent's spring buddi ng operation. Between January 3,
1977 and Respondent’'s termnation of operations in 1978, there renai ned
only one and one-hal f days of the 1976-1977 harvest season, one entire
buddi ng season in the spring of 1977, and the 1977-1978 and 1978- 1979
harvest seasons. Due to rehire, interi menpl oynent and three
di scri mnatees' conceal nent of interimearnings, the ALJ awarded backpay
to 11 of the 16 for only the day and one-hal f renaining in the 1976-1977
harvest season. A twelfth, Daniel Sanchez, was al so awarded the

di ff erence between what he earned in the
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spring 1977 buddi ng at Montebel | 0 Rose and what he woul d have ear ned
buddi ng for Respondent. The only discrimnatees who the ALJ reconmended
be awarded backpay for the other harvest seasons were the four mssing
discrimnatees. Their actual entitlenent, however, cannot be ascertai ned
until they appear and subject thenselves to examnation for interim
earnings and other mtigation by Respondent. Respondent excepts to the
ALJ's failure to toll backpay for these four mssing discrimnatees from
Qctober 13, 1977, and his all onance of travel expenses for five of the

di scrimnatees who did testify.

Gfers of Reinstatenent

h Gctober 13, 1977, Respondent clains to have
comuni cated offers of reinstatenent to representatives of the
discrimnatees and to have thereby tolled their backpay as of that date.
Respondent ' s Manager Dave Anderson testified that, at a collective
bar gai ni ng session on ctober 13, 1977, he told UFWrepresentatives -- in
the context of negotiations over contract provisions on union security
and rehire -- that he had sent recall notices to all seniority workers.
He al so testified that he told the URWrepresentatives that Respondent
had no "black list." He does not claimto have nade specific reference
to the sixteen discrimnatees or to have proposed settlenent of their
discrimnation clains. Neither does he claimto have asked the Lhion to
transmt any reinstatenent offer. Unlike its argunent before to the ALJ,
Respondent does not rely on the nailing of the notices to toll backpay.
Each of the twel ve discrimnatees who testified deni ed havi ng recei ved

t hem and
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the ALJ credited their denial .1—4/ I nstead, Respondent now ar gues t hat

Andersen's communi cation to the Lhion constituted an of fer of

reinstatenent to the discrimnatees. Respondent's el eventh hour
contention is not supported by the applicabl e NLRA precedent. In

Sauffer Chemca (. (1979) 242 NLRB 98 [ 101 LRRM 1123], the nati onal

board held that the union is only deened the enpl oyees' agent to receive
offers of reinstatenent when it has nade an express agreenent to that
effect. Mreover, even if the union had agreed to transmt reinstatenent
offers, Andersen's denial of the "black list" and his casual reference to
recall notices in the context of collective bargaining does not qualify
as an affirnative offer of reinstatenent.

d course, if the four mssing discrimnatees eventual |y
present thensel ves to collect their backpay, Respondent wll be entitled
toinquire into their receipt of the alleged recall notices. If they
recei ved the notices and the notices recalled themto the sane or
substantial ly equi val ent enpl oynent wth Respondent, backpay w | be
tolled as of the date of receipt.

Travel Expenses

The ALJ recommended conpensating five discrimnatees for
travel expenses they incurred during job searches after their discharges
on January 3, 1977. However, nost of those expenses were incurred after
Respondent ' s harvest season had termnated and during a period when, even

absent di scrimnation, Respondent

S The ALJ al so credited Anderson's claimto have nail ed t he

noti ces, but we note that Anderson's own testinony indicates that the
letters nay have been sent in 1978 rather than 1977 and nay have been
ret urned unopened.
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woul d have had no work for the discrimnatees. V¢ reject as
unfounded the ALJ's concl usion that the discrimnatees woul d not
have i ncurred the expenses had they not oelieved, albeit
erroneousl y, that Respondent woul d not rehire themthe next
buddi ng or harvest season.

Srikers

The UFWexcepts to the ALJ's recommendati on that two
di scrimnatees who joined a strike during interi menpl oynent be deni ed
backpay during the tine they were on strike. The ALJ noted that the
di scrimnatees coul d have sought alternative work before or after
pi cketing duty. In addition, he rejected the Uhion's and Gener al
Qounsel ' s argunent that the strikers reasonably believed that they woul d
have greater job opportunities if they played a full active role on the
picket line than if they spent their tine seeking work or working
el sewhere. Ve agree wth the reasoning of the-ALJ, especially given the
fact that the discrimnatees had been enpl oyed at the struck interim
enpl oyer for only half a day at the tine the strike began.

RER

Pursuant to Labor (ode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that MFarl and Rose Production, a
division of Petoseed ., Inc., a whol|y-owed subsidiary of Geroge
Ball, Inc., its officers, agents, successors and assi gns shal |

1. Pay to the enployees listed in the attached
Appendi x A the amounts set forth therein beside their respective nanes,

plus interest thereon, conpounded at the rate of 7 percent
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per annum conputed quarterly, until August 18, 1982 and thereafter in
accordance wth our Decision in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

2. Pay tothe Regional Drector of the H Gentro Region the
sumof $2,517.50 per enpl oyee naned in Appendi x B, attached hereto, plus
interest as provided above, to be held in an escrow account pursuant to
the provisions of the foregoi ng Deci sion.

3. Pay to the enpl oyees listed in Appendix C attached
hereto, the bargai ni ng nakewhol e amounts set forth therein beside their
respective nanes, plus interest as provided above.

Dat ed: Decenber 20, 1985

JYRL JAMES- MASSENGALE, Chai r per son

JORE CARR LLQ  Menber
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MEMBER WALD E, Goncurring and DO ssenti ng:

| amin agreenent with all aspects of this decision except that
| believe that Respondent nust bear the burden of proof that it came into
conpliance with this Board's Qder to bargain in good faith. That
Respondent shoul d bear this burden is consistent wth the allocation of
burdens regardi ng any ot her renedy ordered by this Board.

A nakewhol e specification will set forth a date upon whi ch
General ounsel contends the respondent conplied with the Board' s O der and
comenced bargaining in good faith. Such is no different than what the
General (ounsel sets forth in a backpay specification, towt, the date he
contends the respondent conplied wth the Board' s OQder and reinstated a
discrimnatee. There the General Gounsel does not carry a burden of
proving that the worker did not reject an earlier offer of reinstatenent
fromthe respondent, nor is General (ounsel required to prove the
discrimnatee did not incur wlful loss of interimearnings. Al such

i ssues of di mnution of
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danages have | ong been the burden of the respondent. (See e.g., J.H
Rutter- Rex Manufacturing Go. (1966) 158 NLRB 1414, 1441 [62 LRRM 1456],
citing wth approval Phel ps Dodge Corp. v. NLRB (1941) 313 U S 177, 199-
200 [8 LRRM439]; WC Nabors . v. NLRB. (5th dr. 1963) 323 F.2d 686,
692 [54 LRRM 2259]; NLRB v. Brown and Root, Inc. (8th dr. 1963) 311 F. 2d
447, 454 [52 LRRVI 2115]; H sher Gonstruction G. v. Lerche [9th dr. 1956]
232 F.2d 508, 509; Mastro P astics Gorporation (1962) 136 NLRB 1342, 1346
[50 LRRM 1006] . )

The Board | ong ago adopt ed the NLRB precedent cited above and
has distributed burdens in accordance with that precedent. (See e.g.,
Maggi o- Tostado, Inc. (1977) 3 ALRB Nb. 33; S & F Qowers (1979) 5 ALRB Nb.
50; QP. Mirrphy Produce . Inc. (1982) 8 ALRB No. 54. | believe that

those evidentiary rules should apply equally to all our renedies, including
bar gai ni ng nakewhol e.

Dated: Decenber 20, 1985

JEROME R WALD E Menber
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APPEND X A

Backpay for DO scrinmnatees Wio Testified at GConpliance Heari ng

Rogelio Avila 48. 75
Adol fo B. Gal van 48. 75
Adol fo D Gl van 48. 75
Adol fo Q Gl van 48. 75
Jose Gal van 48. 75
Roberto B. Gal van 48. 75
Rodol fo Gal van 48. 75
Jesus O oper za 48. 75
Raf ael Reyes 48. 75
Dani el Sanchez, Jr. 411. 45
Dani el Sanchez, S . 48. 75
Jose Socorro Vaca 48. 75
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APPEND X B

Backpay for Mssing D scrim natees

Lui s Bautista 2,517. 50
Gscar Esparanza 2,517.50
Roberto Gal van Chavez 2,517. 50
Eren Garcia 2, 517. 50
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APPEND X C

Makewhol e as Conputed in General Gounsel's Exhibit No. 2

Arendi ng Appendi x B (6/9/83) of

Hrst Anended Makewhol e Specification

Narre
Juan Franci sco Aguil ar
Mguel Q Aguilar
Gscar H Aguilar
Quadal upe C Aguilera
Marshall R Aguilera
Daniel Aegria

Lucy Al egria

Donna Anbi a

Benjamn A Andrade
Sarah Ann Andrade
Garlos Arellano

Mari a de Jesus Arellano
Li nda Arnendari z
Rogelio R Avila
Arturo P. Ayal a

Sally H Balles
Ascencion Barrera Jr.
Rafael Z Barron

Luis Bautista

Quadal upe M Bel tran
Gonnie R Bernal

A e andro Q Bravo

11 ALRB Nbo. 34 32.

Makewhol e Anount Due

2.54
235.73
301. 99
178. 86
239. 44
30. 29
252. 88

16. 48
867. 13
199. 03
254.78
491. 40

40. 58
339. 02
122. 37
213. 32
299. 30

3,324. 75
47.55
126. 82
244. 39

444. 76



Al berto Bravo, Jr. 537. 48

Jorge Bravo 236. 14
Jose G Gantu 8.05

Ant oni on Cer neno 866. 61
BEpi fano A Chavez 316. 98
Gnzal o B. Chavez 363. 76
Roberto G Chavez 4.7.55
Rosalio Qoel | o 155. 04
Merardo DelLeon 105. 24
Merardo DeLeon, Jr. 225. 28
Hsea E Demiry 18. 39

Juan V. Duarte 1,977.98

Maria Duran 156. 84
Juan Escobedo 501. 50
Gscar M Espar za 233. 70
N col asa Estrada 127. 52
A berto Fernandez 637. 95
A berto T. Fernandez, Jr. 324. 45
Afredo T. Fernandez 394. 06
Fernando Z Fernandez 599. 65
Javi er Fer nandez 2, 339. 62
Mario R Fernandez 131. 88
Rogel i o Fernandez, Jr. 77.04
Sal vador F. Fer nandez 50. 72

Dom ngo H ores 111. 04
Neva J. Rhea Franks 15. 22

Magdel ana R @Gl | ardo 2.54
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Adol fo B. Gal van 468. 41

Adolfo D Gl van 1, 570. 04
Adolfo Q Gl van 289. 61
Angel a B. Gal van 367. 60
Arnulfo Q @Gl van 144. 56
Catal i na Gal van 189. 00
Grlos S @Glvan 5. 07
Gonsuel o Gal van 39.94
Jose Gal van 161. 63
Jose L. Galvan 372.92
Mria E @Glvan 101. 45
Roberto B. Gl van 858. 52
Rodol fo B. Gl van 1,124.21
Eren Garcia 47. 55
Jose de Jesus Garcia 615. 39
Juana M Garci a 2,126.91
Mria A Garcia 1, 522. 07
Sara M Garcia 3,379.81
Rogel i o Gari bay 2,633.21
Sergio R Gari bay 2,817.21
Marina L. Garza 101. 45
Rose S Garza 80. 69
Deraetria G Gonez 496. 22
A exandra Gonzal ez 538. 13
Aicia Gnzal ez 39.93
Franci sco Gnzal ez 373.34
Jesus G Gonzal ez 333.37
34.
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Jose Luis Gnzal ez 480. 99

Mari o Gnzal ez 16. 10
Qtavio Q (onzal ez 1, 983. 32
Rachel R onzal ez 197. 09
Rafael G onzal ez 710. 21
Rena Gonzal ez 265. 48
Rodol of 0 Gonzal ez 268. 83
Santiago Q Gonzal ez 203. 26
Rogelio M Qitierrez 2, 349. 08
Afonso M Herrera 153. 03
Leonel Herrera 254. 16
Leoni des Herrera 184. 02
Qila Herrera 230. 19
Raf ael Herrera 278. 27
Jose E H noj osa 184. 16
Jose Juan H noj osa 3,923. 33
Lazara H noj osa 2,467. 87
M guel H noj osa 2,344. 17
Rosa Kat es 27.90
Tormy B. Kelly 84. 36
Gabi na Lara 3, 318. 86
Gscar Lara 26. 75
Aicia Leyva 74.78
Jerry Lew s 5. 96

Iy J. Long 404. 39

Adol fo M Lopez 1,041. 21

Cesar Lopez 4, 058. 18
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Cesar Lopez, Jr.
Dani el Lopez

Jesus G Lopez
Josephi na Lopez
Qivio P. Lopez
Arturo Machuca

Anal i a Magana
Linda D Mal donado
Arnandi na Mar quez
San Juana Marroqui n
Aurelia H Martinez
Hiseo M Mrtinez
Qaciela Martinez

Quadal upe Mirtinez
559- 45- 3719

Quadal upe Mirtinez
558- 16- 8563

Josefina Marti nez

M guel NMartinez
561- 90- 9591

M guel NMartinez
554- 96- 8804

Rosa Z Martinez
Manuel Ml goza
Jose M L. Mendez
Leopol do L. Mendez

B anca Vel a De Mranda

Ronal d Mbnt eci no

onsuel o Mont ez
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198.

10.
343.
202.
159.
626.

29.
180.

75.
963.
225.
140.
458.
183.

247.

583.
154.

556.

242.
138.
292.
354.
203.

50.
206.

52
46
83
16
95
62
80
60
04.
32
51
27
01
10

33

71

26
74
78

65
41
7



Sara Mnt ez

A berto B Msqueda
Jose A Minoz

Rosa Maria Minoz
Mar cel i na Nunez

A e andro O opeza
Jesus M Q opeza
Jorge R Qopeza
Foman Reyes Q opeza
Felix Qtiz

Doris L. Patrick

A ejandro D Perezchi ca
Aut hur Perez
Teresa M Perez
Gary W Perkins
Carol yn Poul ton
Leopol do G Ramrez
M cael a Ramrez
Patroci nio Ramrez
Mictor V. Ramrez
Frances Ranos
Ranon Razo

G lberto B Reyes
Raf ael Q Reyes
Raul Reyes

Sergi o Reyes
Raynond R nckhof f
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188. 06
380. 17
256. 53
247. 34
101. 45
1, 393. 15
703. 85
75. 88

2, 312. 06

595. 24
265. 66
198. 45
25. 60
3,390. 15
413. 47
26. 17
705. 59
434. 52
470. 69
48. 96
155. 73
332. 34
150. 23
1, 641. 77
318. 06
2,449. 36
31. 07



Margarita S Robl es 39. 25

A e andro Rodri guez 158. 73
Est evan Rodri guez 157. 90
Leonard Rodri guez 7.28
Manual Rodri guez 149. 44
Enri que Sal azar 133.15
Ruth Sal dana 20. 29
Cecilia Sal divar 204. 02
Angela S Salinas 480. 24
Rachel Salinas 20. 29
Daniel M Sanchez 3, 359. 98
Dani el F. Sanchez, Jr. 1, 642. 19
Sara Saval a 156. 35
Sam Saval a, Jr. 202. 97
Antonio R Segura 203. 53
Rubia R Serna 2,721. 47
Qutberto M Servin 48. 82
Juan S lva 822. 44
Henry Siver 122. 06
Mrio C Soliz 803. 70
driaco Soto 287. 23
Jesus Soto 288. 20
Jose Soto 216. 20
Janes Stouti ngburg 92. 89
Juan M Thonas 6. 02
A ejandro Tinajero 511. 29
Aicia Torres 182. 81
38
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Jesus Torres 1, 023. 06

Fonan or Ranmon G Torres 1,174.75
Gonst anci o Tovar 167. 39
Juan J. Trevino 45. 65
Jose S Vaca 1,632. 34

Antonio N Val dez 234. 32
Gnzalo M Val enci a 185. 88
QG oni el Val enci a 91.30
Antonio H Vasquez 864. 69
H eodor 0 Vasquez 839. 62
Ramro F. Vasquez 515.91
Aicia Vega/ Oopeza 425. 83
A bertina Alanis Vel a 46. 28

Qnnie C \era 232.43
Qonsuel o C Vera 202. 74
Jennie G M zcarra 6. 13

Vaster E Wite 562. 35
June WI ki nson 2.54
A fonso Zanora 110. 44
Antoni 0 Zanor a 284. 62
Rosal i a Zar agoza 219.00
Mati | de Zepeda 58. 33

39
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CASE SUMARY

MFARLAND RCBE PREDUCTION et al . 11 ALRB No. 34
Gase Nbs. 76-CE69-F
76-CE73-F
76-C&73-1-F
76- & 73-2-F

ALJ Deci sion

Thi s conpl i ance case invol ved a determnation of the anount of nakewhol e
ow ng to Respondent's enpl oyees for Respondent's bad faith bargai ni ng
begi nni ng on March 16, 1976 and still ongoing at the tine of the
liability hearing, as well as the anount of backpay ow ng to harvest

wor kers di scharged on January 3,1977 for protesting slippery working
conditions. Determnation of the nmakewhol e anount raised i ssues
respecting duration of Respondent's bad faith bargaining after the
liability hearing, conputation of the basic nakewhol e wage rate for both
hourly and pi ece rate workers, and conputation of fringe benefits. The
backpay i ssue included the adequacy of alleged "offers of reinstatenent,"
the conpensability of certain travel expenses and whet her di scri m natees
who engaged in picket line activities agai nst anot her enpl oyer during the
bﬁckpay pegI iod wthout seeking other work were entitled to backpay for
that period.

The ALJ recommended adoption of the Regional Drector's fornula for
conputing the basic wage rate as well as his use of the AdamDairy fringe
benefit formul a al though he did all ow Respondent to nake an offer of
proof that the fornmul a was unreasonabl e. He al so found Respondent's bad
faith bargai ning extended 9 nonths after the unfair |abor practice
hearing, until the effective date for the retroactive wage rai ses
subsequent |y negotiated in the June 1978 col | ective bargai ni ng agr eenent .

Wth respect to backpay for the 16 di scharged harvest workers, the ALJ
recommended conpensating 11 of the 16 for only the day and one- hal f

renai ning in the 1976- 1977 harvest season at the tine of the di scharges,
due to interimearnings and/or rehire during the fol |l ow ng harvest

season. He recommended a twel fth di scrimnatee be anwarded the difference
bet ween what he woul d have earned i n Respondent' s spring buddi ng
operation and what he earned budding for an interi menployer. The only
discrimnatees the ALJ recommended be awarded backpay -- 1 n escrow-- for
addi ti onal harvest seasons were 4 missing di scri mnatees who had not
testified at the hearing and who, therefore, remai ned subject to cross-
examnation for interimearnings. The ALJ rejected Respondent's ar gunent
that their backpay should be toll ed as of the date reinstatenent notices
were allegedly nailed, crediting denials of receipt of the notices by the
12 testifying discrimnatees. The ALJ al so recommended conpensating 5
discrimnatees for travel expenses incurred during job searches after the
termnation of Respondent's harvest
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season. Fnally, the ALJ rejected backpay for two discrimnatees for the
period in which they joined a strike against an interi menpl oyer and did
not seek al ternate work.

Boar d Deci si on

The Board adopted the ALJ's recommendation to approve the Regi onal
Drector's conputation of the basic wage rate and fringe benefits. The
Board found that Respondent's hire-in rate was the equival ent of the
basic AdamDairy rate and that the Regional Drector properly derived a
percentage differential therefromand properly applied that differential
to both hourly and “piece rate workers. The Board al so rejected
Respondent ' s exceptions to the fringe benefit cal culation, finding that
Respondent ' s of fer of proof failed to establish that such a substanti al
fringe package coul d not have been negotiated in the uni que circunstances
of the rose industry or that application of the AdamDairy/H ckamfri nge
formula to a work force which, 1n sone years, was paid up to 74. percent
in piece rate, was arbitrary. The Board reiterated its intent, stated in
J. R Norton (1984.) 10 ALRB No. 4-2, not to apply the new Norton fri nge
benefit formula to cases whi ch had been conput ed pursuant to Adam

Dai ry/H ckamand transferred to the Board before | ssuance of Norton.

Rel yi ng on the deceptive and unreasonabl e conduct of" Respondent's,
attorney-negotiator -- rather than the ALJ' s substantive eval uation of
the parties’ respective positions, the Board adopted the ALJ' s concl usi on
that Respondent's bad faith bargaining continued at |east until the
effective date of the retroactive wage raise ultimately negotiated in the
col | ective bargai ning agreenment. The Board noted that, in conpliance
proceedi ngs i n cases wth "open-ended’ nakewhol e orders, although the
General Qounsel has the burden of proving that bad faith bargai ni ng
continued after the close of the l1ability hearing, that burden is

consi derably al |l eviated when the ﬁost-heari ng conduct resenbl es the pre-
hearing conduct al ready found to have constituted bad faith bargai ni ng.

The Board adopted the ALJ's recommendations wth respect to backpay for
the di scharged di scrimnatees and rejected Respondent's argunent inits
exceptions that backpay should be tolled in Gctober of 1977 by Manager
Anderson' s casual statenent to UFWrepresentatives in the context of
contract negotiations that he had sent recall notices to all seniority
workers and had no "black list." Wth respect to the anard of travel
expenses i ncurred outside the backpay period, however, the Board rejected
as unfounded the ALJ's conclusion that the di scrimnatees woul d not have
i ncurred the expenses had they not believed, erroneously, that Respondent
woul d not rehire themduring the next season.

The Board adopted the ALJ's findings and concl usi ons denyi ng backpay

to strikers who did not |ook for alternate work before or after
pi cket duty.
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Menber Vel die filed a partial dissent. He believes that, as in any
other issue of dimnution of damages, the respondent nust bear the
burden of proof that the nakewhol e period termnated before the
termnation date set forth in the specification.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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AR E SCHXOR.,, Admnistrative Law Judge:

This case was heard by nme on July 13, 14, 15, 19 and 20 in
Delano, Galifornia. Qn April 8, 1980, the Board i ssued its decision and
order requiring Respondent, MFarland Rose Production, a division of
Pet oseed, Inc., a whol | y-owned subsidiary of George Ball, Inc., to nake
whol e its agricultural enpl oyees for any | oss of pay and ot her econom c
| osses sustained by themas a result of Respondent's refusal to bargain
in good faith, the period of liability to extend fromNMarch 16, 1976,
until such tine as Respondent commenced to bargain in good faith.
Further, the Board found that Respondent had di scrimnatorily di scharged
16 nenbers of a harvesting crew because of their concerted activities in
violation of section 1153(a) of the Act and directed Respondent to of fer
reinstatenent to these enpl oyees and to make themwhol e for any | oss of
pay or other economc |osses suffered as a result, including any |oss of
pay resulting fromRespondent's failure and refusal to bargain in good
faith, by paynent to each of themof a sumof noney equal to the wages he
woul d have earned fromthe date of his discharge to the date on whi ch he
Is reinstated or offered reinstatenent, less his respective net interim
earnings, together wth interest thereon at the rate of 7%per annum

O January 13, 1983, the Regional Drector of the Del ano Regi on
I ssued a notice that a controversy existed between hi mand Respondent
concerning the anount of nake-whol e due Respondent's enpl oyees. The
notice identified the length of the nake-whol e period and in that respect
General (ounsel advances April 1, 1978, as the date Respondent conmended

bar gai ning in good faith.



Respondent pl aces the date nuch earlier, July 11, 1977, the date of the
hearing of the allegations in respect to the bad faith bargai ning found
.by the Board herein. A subsequently filed Frst Arended Make Whol e
Specification set forth the anount of nake-whol e due Respondent’ s

enpl oyees and with respect to the fornmula for conputing nake-whol e,
General Qounsel proposes that the hourly wages of Respondent's enpl oyees
be increased by 13.8%in 1976 and the first quarter of 1977 and 3.5%f or
the last three Quarters of 1977 and the first quarter of 1978, which
percentage i s the percentage by which their wages under the Adam Dairy v
formul a exceeded their pre-contract wages.

Respondent does not contest the utilization of the Adar Dairy
col | ective bargai ning contract to cal cul ate the enpl oyees' wage | osses
due to Respondent's bad faith bargaining but it objects to the AddamDairy
fornula for conputing fringe benefits and the validity of the "credit"
permtted an enpl oyer for mandatory deductions as set forth in the Hckam

case, Robert F. Hckam(1983) 9 ALRB Nb. 6.

At the hearing | ruled that evidence to support
Respondent ' s contention of the inappropriateness of the AdamDairy
formula for conputing fringe benefits and the H ckamformul a for giving
credit to the enployer for its mandatory fringe benefits was
irrelevant as |, as an Admnistrative Law judge, was conpel l ed to fol | ow

Board pr ecedent.gl However, in view of the newness of the

1. AdamDairy (1977) 4 ALRR No. 24
2. AdamDairy (1977) 4 ALRB Nb. 24
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nake-whol e renedy, | would permt Respondent to vouch in evidence in this
regard. In this way the Board will have the evidence at its disposal if

it wshes to reconsider its decisions in the Adan Dairy and H ckarn cases.

Respondent contends that the Board had no authority to deci de
whet her the enpl oyer continued to bargain in bad faith subsequent to the
Board' s deci sion on Respondent’'s initial liability for bad faith
bargaining, in this supplenental hearing. Respondent further contends
that even if that issue could be litigated, Respondent shoul d not have the
burden to prove when it commenced good faith bargai ning. The Board' s
Qder in 6 ALRB No. 13 pl aces the question of when Respondent began to
bargain in good faith at issue here and | amobliged to consider it. The
additional issue of which party has the burden of proving good faith or
the lack of it is noot because General (ounsel in fact put on evidence as
to the date he all eged that Respondent began to negotiate in good faith.
Respondent in turn presented evidence to dispute the date advanced by
General Qounsel .

The parties were al so unabl e to agree on the amount of backpay
due any of the 16 discrimnatees, and on June 17, 1933, the Regi onal
Orector issued a backpay specification. The Respondent filed an answer
on July 1, 1983.

Al parties were given full opportunity to participate in the
hearing and, after the close of the hearing, General Gounsel and
Respondent filed briefs to support their positions. Uon the entire
record, including ny observation of the deneanor of the w tnesses, and

after consideration of the briefs filed by the parties, | nake



the fol | ow ng:
. THE MAKE VHOLE AWANRD
A The Make Wiol e Peri od
1. The Facts

In order to evaluate the course of the negotiations during the
period at issue in those proceedi ngs, sone prelimnary di scussion about
the prior positions of the parties is required.

The Board found that Respondent had bargained in bad faith
until July 12, 1977. O July 10, 1977, Frederick Mrgan, attorney
negotiator for Respondent, sent a letter to the UPWs negotiator Dol ores
Hierta setting forth the parties respective positions on the renai ni ng
nine articles to be decided. He added that with respect to those nine
articles, that the parties were at inpasse but Respondent was wlling to
continue to bargain at request.

Morgan's comments on the nine articles in the letter are as
fol | ows:

(1) Whion Security

The UFWwant ed "good standi ng" as provided for in the ALRA
whi | e Respondent woul d only agree to a "nai ntenance of nenber shi p"
clause. Mrgan pointed out to Hierta that since the union clained that
100% of the work force was in favor of union nenbership, the UFWwoul d
have no probl emw th Respondent's suggested | anguage.

(2) REK Pension P an

Respondent objected to any pension plan. Mrgan expl ai ned
that the nain reason for the conpani es' objection was economc and he

woul d recommend t he pensi on to Respondent the second



year if the fund and Respondent were heal t hy.
(3) MK Han y
Respondent al so objected to this fund because of the
economcs. Mrgan commented that he al so doubted its legality.
(4) Hring
Respondent insisted on continuing to control hiring and
rejected the union's suggestion that the ranch coomttee coul d perform
this function.
(5) Veges
Respondent reiterated its sane wage offer. Mrgan
poi nted out that Respondent sinply was follow ng its customof payi ng
15%bel ow the industrial |eaders.
(6) Vacation
Respondent of fered 3%for all enpl oyees and its present
pl an for pernanent enpl oyees. The UFWasked for 2%for one year
enpl oyees and a 5%for two year enpl oyees who worked 750 hours in a
cal endar year. Mrgan nentioned that Respondent resisted the UFWs pl an
because of the increased costs.
(7) toliday
Respondent offered 8 hol i days for pernanent enpl oyees and
three for seasonal enpl oyees while the UPNrequested ten for both

per nanent and seasonal workers.

(8) O scharge and O scipline, Overtine

Mbrgan cormented that the parties' differences on these

3. MK (Mrtin Luther King) fund is a charitabl e trust
used to operate service centers "in all the the different
agricultural areas."



two itens were mninal and agreenent shoul d be possi bl e.

In August the UFWheard that Respondent mght be goi ng out of
business. It decided to reopen negotiations because it believed that if
Respondent were goi ng out of business it mght be less stringent and nore
flexible in reaching a col | ective bargai ni ng agreenent and nor eover the
uni on wanted infornation as to a possi bl e successor to assure the
continuation of its certification as the bargai ning agent of the
enpl oyees. The UFWsent a request to Respondent and the parties net on
Sept enber 2, 1977.

Septenber 2, 1977 Meeting

Dol ores Hierta represented the UFWand Fredrick Mrgan and
general nanager Dave Anderson, Respondent. Mrgan said that the parties
were at inpasse on the nine remaining articles and asked whet her the UFW
had any count er - pr oposal s.

Hierta nentioned the RFK pension plan and the fact that sone of
t he enpl oyees had worked a long tine at Respondent’'s and deserved pensi on
coverage. She also nentioned the MK fund and expl ai ned that it
benefited Respondent' s enpl oyees since they were utilizing the MK clinic
and service centers in the nearby vicinity. Hierta pointed out to Mrgan
and Anderson that the law held that a union steward had the | egal right
tointerviewa bargaining unit enpl oyee in private in respect to any
disciplinary action by an enpl oyer so Respondent shoul d agree to | anguage
inthe contract to that effect.

In respect to union security Mrgan offered as a solution to
their differences, the "Alioto PHan.”" It in effect would be the

equi val ent to a "good standi ng" union security but woul d enabl e



seniority enployees to refrain fromjoining the union and not be
subject to discharge at the union's request. However, the UFW
rejected this offer.

Davi d Anderson asked Hierta whether the UFWstill requested ten
vacation days per year and Hierta responded that in practice even though
there were ten holidays in the contract, the enpl oyees woul d not recei ve
that many since in seasonal enpl oynent, nmany enpl oyees woul d not be
working at the holiday tinme and thus would not be eligible for all ten.

Qctober 13, 1977 Meeti ng

The parties reached an agreenent on the followng three
articl es:

The WFWaccepted the nunber of hol i days Respondent had
previously extended to its enpl oyees and in return Respondent agreed
that a floating holiday woul d be converted into a dtizen's Participation
Dayﬂ/ (the third Sunday of every Novenber).

The WFWconvi nced Respondent that the | aw provi ded that a union
steward has the legal right to interview an enployee in private in
respect to any disciplinary action by an enpl oyer and the parties agreed
toa Dscipline and D scharge article incorporating that concept. The
UFWwanted to extend overtine coverage to irrigators but abandoned this
request and agreed to Respondent's overtine proposal .

Huerta i nfornmed Morgan that Respondent shoul d no | onger

4. CPD (dtizen Participation Day) is a paid holiday in which
the enployee's pay is remtted to the union to use for political
activities.



have a problemw th the union' s insistence on all enpl oyees bel onging to
the uni on because al|l pernmanent enpl oyees had signed aut hori zation cards,
and that the UPWwoul d agree to Respondent’s suggested | anguage for the
rest of the article. Mrgan commented that Hierta need not show himthe
cards as he took her word that they had been signed. However, he pointed
out to her that he neant not just pernanent enpl oyees but signatures of
all seniority enpl oyees including harvest morkers.§/ This surprised
Huerta who thought that Mrgan was only worried about forced unionization
of the steady year-round workers. The parties agreed to hold that
subj ect in abeyance.

Huerta asked Ander son how many seasonal enpl oyees woul d qualify
for vacation under a 750 hours mninmal Qualification and he answered a
fewin 1977 and none in 1978. Huerta replied that acceptance of the
uni on vacation plan would result in the sane vacation plan currently in
exi stence at Respondent's whereby the pernmanent enpl oyees qualified for a
yearly vacation and the tenporary enpl oyees did not and Davi d Ander son
responded in the affirmative. ¥

The UPWsuggested a solution on the hiring issue whereby the
ranch conmttee would conpose a list of enployees to be hired and

submt it to the conpany. Morgan rejected the offer but added

5. There were approxi nately 15 pernanent enpl oyees and 180
harvest tine enpl oyees.

6. The reason for this was because Respondent woul d no | onger
have a buddi ng season since it was going out of business. <o the
tenporary enpl oyees woul d only accumul at e approxi nately 400 hours a year
(harvest season) and not the additional 500 hours (buddi ng season).
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that the ranch coomttee could forma list and Respondent woul d give it
fair and careful consideration in its hiring. Mrgan added that
Respondent woul d not rej ect a suggested naned enpl oyee arbitrarily.
However, the parties did not cone to an definite agreenent on this
article.

Mbrgan coomented that the UFWhad not presented any convi nci ng
argunent for Respondent to increase its wage offer. Mrgan al so comment ed
that it was difficult to understand why Respondent woul d pay $10,000 in
pensi on funds when it woul d be out of business wthin 14 nonths. Mrgan
continued to object to the MK fund because of its alleged illegality but
in addition he stressed his objection because of nonetary consi derations
as he said that it was not fair for the noney to go to such a fund when
it should go for wages. Hierta replied that the UPWfelt very strongly
on that subject and that the workers woul d prefer noney to go to the fund
rather than for vacations.

Decenber 2, 1977 Meeting

The WFWpresented a count er proposal to Respondent. The uni on
woul d agree to Respondent's wage proposal but wages woul d be retroacti ve
until Cctober 1, 1977 (and to June 6, 1977 for the de-eyers) and a 15
cent raise at the begi nning of the second year. The UFWwoul d agree to
the Respondent' s | anguage on uni on security which provided for obligatory
uni on nenber ship for every enpl oyee except seniority enpl oyees who woul d
have an option of joining the union or paying a service fee to the union.

Furthernore, the union proposed that the two funds, pension and

MK, would not go into effect until the second year of the
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contract.

Mbrgan stated that he would not relay the union's offer on the
MK fund to Respondent's principals in Chicago unl ess the uni on consent ed
to Respondent not having to contribute to the fund unl ess certain
conditions were fulfilled to assure its legality. The union agreed and
Mbrgan communi cated its offer.

Mbrgan said that he had previously recommended to the
principals in Chicago not to agree to the MX fund and pensi on funds but
this tine he woul d not make any recomendati on but |eave it up to
Respondent ' s principals in Chicago to decide.

n Decenber 9, 1977, Mbrgan sent a letter to Hierta of the UFW
informng her that Respondent woul d accept the wage proposal wth the
second year raise but rejected any retroactivity, agreed to the union
security Ianguagezl with the clarifying | anguage that Respondent woul d
accept as evidence of current nenbership, "nenbership cards dated no
earlier than 4 nonths prior to the signing of the contract.” Respondent
rejected the union's offer regarding the pension and MK pl ans.

There was no communi cati ons between the parties until the
summer when on May 26 the UFWsent a letter to Respondent requesting a
bar gai ni ng session. Ken Schroeder, who had repl aced Hierta as the UWFW
negotiator, testified that the reason the UFWdeci ded to reopen
negoti ati ons was because Respondent woul d be cl osi ng down its operations

wthin a fewnonths and they felt an obligation to at

7. Mrgan attached to the letter the union security clause to
whi ch Respondent woul d agree. It anounted to the NLRB version of union
security whereby the enployer is only obliged to dismss an enpl oyee for
failure to pay the initiation fee and periodi c dues. Mreover, seniority
enpl oyees had the option to join the union, or pay a service fee.
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| east secure sone sort of a contract for the enpl oyees. The uni on
officials realized that the conpany woul d probably continue to hewto a
hard line so the union strategy was to be very flexi bl e and nake al nost
any concession so as to obtain a contract.

June 27, 1978 Meeti ng

The UFWagreed to Respondent’'s continuing to do their own
hiring. However, Respondent agreed that the hiring woul d be done by the
general nanager or the production manager and not the forenmen, who the
uni on had accused of favoritism Respondent woul d notify the union at
| east 5 days before hiring at the begi nning of a season. Respondent
agreed to the union's good standi ng | anguage for union security article
wth a confidential side agreenent that seniority enpl oyees woul d have an
option to join or not join the union and the Respondent woul d not have to
termnate an enpl oyee for 60 days after notice of his |oss of good
standing wth the union as long as he or she naintai ned their union
nenber shi p dues current.

The UFWaccept ed Respondent's wage proposal and Respondent
agreed to pay the newwage scale retroactive until April 1, 1978. As the
nunber of enpl oyees and work hours were being reduced, the retroactive
pay did not signify a costly itemfor Respondent.

Respondent refused to agree to the pension and MK
proposal s so the UFWw t hdrew the proposal s fromthe tabl e.

Respondent agreed to the Lhion's vacation plan wth the 750
hours to qualify. However, since there would be only one harvest season
and no buddi ng season at Respondent's before it closed, the Respondent's
accept ance anounted to a conti nuance of its own vacation policy whereby

per nanent enpl oyees qualified for vacations
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but seasonal enpl oyees did not.

Al though previ ousl y Respondent had agreed to a dtizen's
Participation Day in lieu of a floating holiday, it denmanded and the
union agreed that it would only have to pay one-hal f a day's wage.

The parties did not nake any further changes to the other
articles that it had agreed to before July 1977 and the three articles it
had agreed to at the Cctober 1977 neeti ng.

2. Analysis and Goncl usi on

To resol ve the question of whether Respondent continued to
bargain in bad faith, it is necessary to review the underlying case fi
ALRB 18 in which liability was found agai nst Respondent for bad'faith
bargai ning, not only for the factual background but also for the | aw as
stated by the Board regarding the question of the determnation of the
date on whi ch bad faith bargai ning ends and good faith bargai ni ng begi ns.
Inthe liability phase of this case, the Admnistrative Law j udge deci ded
that the bad faith bargai ning had ended June 6, 1977, and had not
continued fromJune 6 to July 12, 1977, the date of the hearing, because
the parties had been neeting during this period and Respondent had agreed
to sone itens and since there was not any additional evidence wth
respect to the events in this period he coul d not decide on the state of
the record that bad faith bargai ning had conti nued. The Board overrul ed
the ALJ on that point and decided that the bad faith bargai ni ng had
continued up to July 12, 1977 and t her eafter.gl The Board stated

8. The Board stated in effect that the nakewhol e peri od
extended fromMarch 16, 1976 . . . until Respondent . . . begi ns good
faith bargai ning and conti nues such bargaining to the point of a contract
or alegitinate inpasse.
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that in surface bargai ning, of which Respondent was guilty, a violation
occurs over an extended period of tine and cannot be anal yzed by

examni ng i ndi vidual bargai ning sessions or positions in isolation from
the totality of the parties' conduct. $So in the instant case

Respondent ' s conduct fromJuly 12, 1977 to April 1, 1978 cannot be

anal yzed in isolation fromthe totality of the parties’ conduct from
March 16, 1976 to July 12, 1977. The Board al so stated that Respondent's
conduct between June 6 and July 12, 1977, of neeting wth the union and
agreeing to a fewitens was not significantly different fromRespondent's
conduct during that period of tine of 15 nonths previ ous which the Board
found to be the period of tine in which Respondent had been guilty of bad
faith bargai ni ng.

Moreover, the Board pointed out that Respondent's conduct which
consisted of neeting wth the union and agreeing to a fewitens was
conduct perfectly consistent wth surface bargai ning which is by
definition an approach which resenbl es good faith bargaining but is in
fact calculated to frustrate agreenent. After a lengthly period of
surface bargai ning, conduct resenbling "hard bargining" nay be all that
IS necessary to prevent the execution of an agreenent or to cause
acceptance of an agreenent that the union's support anong enpl oyees wi |
be seriously eroded.

Respondent ' s conduct subsequent to July 12, 1977 falls into the
af oredescri bed category of "conduct resenbling hard bargaining". Al
Respondent did during that period was to neet wth the union in
Sept enber, Cctober and Decenber 1977 and agree to a fewitens. Qnce
again they were itens of mnor inportance and none i n whi ch Respondent

nade any inportant concessions, i.e., agreed that a
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previously granted floating holiday be converted into dtizen.
Partici pation Day, (no additional expenditures whatsoever), agreed to
| anguage in regard to a union steward interview ng an enpl oyee in private
regarding disciplinary charges (to conformto existing |aw), overtine not
to be extended to irrigators (concession by union as it wanted overtine
to be extended so).

Now t o anal yze Respondent’s conduct in respect to the six
remai ning i ssues, all of najor inportance. The only issue where
Respondent nade sonme concession was in agreeing to a 15¢ rai se the second
year of the contract. However, this concession was tied into a
counterof fer by Respondent which rejected the union's request for a
pensi on fund and the MK fund (even though the union was wlling to wait
until the second year for inplenentation) and whi ch contai ned a uni on
security clause which amounted to the NLRB versi on whereby the enpl oyer
is only obliged to di scharge an enpl oyee for failure to pay initiation
fee and periodic dues. Furthernore, a seniority enpl oyee woul d not have

to join the union but woul d have the option to pay a service fee.gl

S inreview the union had conceded on union security, hiring,
the pension fund, and the MK fund and the only concessi on on

Respondent' s part was a 15¢ an hour rai se one year hence.

9. Neither the union or Respondent nade nention of the two
remai ni ng subjects, hiring and vacations in their Decenber 1977 package
offer and counteroffer. The union had al ready abandoned its effort to
secure a union hiring hall and had conceded to go al ong wth Respondent's
control of the hiring wth sone safeguard agai nst the all eged favoritism
of foreman H nojosa. The union's vacation proposal wth its 750 hours to
qual i fy had become a noot point since no seasonal enpl oyee woul d qualify
due to the enpl oyer goi ng out of business in a few nonths.
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Is this sufficient to represent a significant break with
Respondent ' s past unl awful conduct or the adoption of a course of good
faith bargaining or is it just conduct resenbling "hard bargai ni ng* whi ch
nay be "all that is necessary to prevent the execution of an agreenent"?
It certainly appears to amount to the nere senbl ance of "hard
bargaining". In ny judgnent nore is required than an offer of a 15 cent
an hour raise one year hence to offset the negative effect of outright
rejections of the union's proposal on two itens (pension and MK
pensi ons) and the agreenent to two other itens (union security and
hiring) only after the union had nade maj or concessi ons.

Respondent can argue that nore is invol ved than just
Respondent ' s behavior at the bargaining table as it ceased to engage in
its pre July 1977 per se violations such as unilateral changes, refusal
to turn over information to the union and delay of the neetings and
consequent |y that conduct, coupled wth its nore reasonabl e approach to
bargaining itself is evidence that its conduct at the negotiating table
constitutes a significant break wth its-past conduct. | disagree.

It is true that Respondent ceased such away-fromthe-tabl e
conduct subsequent to July 1977 but the significance of their having
engaged in this conduct before July 1977 was evidence along with the at-
the-tabl e deportnent of their desire to frustrate and ul ti nate agreenent.
(Once that desire has been established, nore than corrective action of or
the absence of such away fromthe-tabl e conduct is needed to prove that
it nolonger continues. According to the Board, conduct resenbling "hard

bargaining" is all that is
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necessary to show that the bad faith bargai ning has not ceased. of
course, authentic hard bargai ning woul d end the period of bad faith
bargai ning, but it nmeans the enpl oyer woul d have to do nore than nerely
nake slight nodification on three inportant itens after the union has
nade naj or concessions thereon and flatly reject the union offer on the
two additional inportant itens.

Respondent argues that the fact that the parties eventual |y
signed a contract constitutes a factor that indicates Respondent had
engaged in good faith bargaining: An inference to that effect is vitiated
by the fact that the union was determned to secure a contract at any
cost because Respondent woul d be conpl etely shutting down its operations
shortly. Such determnation is substantiated by the uni on's generous
concessi ons to Respondent’ s denands.

Respondent al so argues that the negotations were adversely
affected by the union's insistence that Respondent agree to the MK fund
since such fund was illegal and was not a nandatory subject of
bargai ning. | disagree since the union included in its Decenber 1977
package of fer |anguage wher eby Respondent woul d only be obliged to pay
intothe fund if it were legal .

Accordingly, | find that Respondent continued to bargain in bad
faith and did not bargain in good faith until April 1, 1978 and therefore
Is liable to nake whol e its agricultural enpl oyees for | oss of wages and
ot her economc | osses due to such bad faith bargai ning until such date.
1. MKE WHOLE CALAULATI O\S

Respondent has not chal |l enged the application of the Adan Dairy

formula to the cal cul ati on of the nake-whol e renedy. However,
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it challenged the application of the AdamDairy and H ckamcases formul a

as to the conputation of the fringe benefits and the credit for the
nandatory fringe benefits that Respondent has paid. As T have al ready
stated | wll not direct any discussion to these |latter issues since
Board precedent holds that the calculation of fringe benefits and credit
for the nandatory paynent of a portion of themare to be determned by
the formula set forth in the two af orenenti oned cases w t hout
except i on. 10

Respondent further chal |l enges the General ounsel 's net hod of
appl ying the AdamDairy fornmul a to the cal cul ati on of the noni es due each
enpl oyee. Respondent argues that General Gounsel shoul d have utili zed
the $3.25 per hour rate as the base wage rather than S3.15 per hour.gj
It was clearly established at the hearing that $3.15 was the hire in rate
and $3.25 the recall rate. It is true as Respondent points out, that the
sun of S3.25 appeared as the base wage in General Gounsel 's back pay
specification until the last one, General (ounsel 1G but this was based
on an oversi ght by General (ounsel and when it was realized that $3.25
was the recall rate while $3.15 was the hire-in rate, General (ounsel
nade the appropriate corrections as enbodied in his exhibits 1G and 2.

Therefore, | find $3.15 is the correct base wage for the |ast 6

10. However, | permtted Respondent to present evidence on
these issues but in a vouched formso if the Board decided to reviewits
rulings in the AddambDairy and the H ckamcases it woul d have the evi dence
avai | abl e w thout need to renand.

11, General Qounsel has listed $2.75 an hour as the base wage
for the first two quarters of the nake-whol e period, the second and third
quarters of 1976. Respondent has not chall enged this anount and
consequently | find it to be the base wage for such six-nonth peri od.
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guarters of the nake-whol e period (Cctober 1, 1976 to April 1, 1978).
Respondent al so argues that the union did not achi eve any
substantial increase in hourly or piece rates inits bargai ning but |
have al ready deci ded that Respondent continued to bargain in bad faith
until April 1, 1978. That factor plus the union's resolve to secure a
contract at any cost in the summer of 1978 because Respondent was to go
out of business shortly are the explanati ons for no i ncrease in enpl oyee
conpensation and has no rel ati onship wth what the uni on woul d have
achieved in a wage increase i f Respondent had bargai ned in good faith.

In Robert H Hckam(1983) 9 ALRBwQ 6, the Board

specifically stated that:

I n nmake whol e cases, where the General (ounsel has establ i shed
at the hearing that the proposed nake-whol e formul a(s) and

cal cul ations are reasonabl e and conformto the standards set
forth in our decisions, we shall adopt the General (ounsel's
formulas and conputations. He nay reject or nodify his or her
formul as and/ or conputations where a respondent proves that the
General (ounsel 's nethod of cal cul ating nakewhole is arbitrary,
unreasonabl e, or inconsistent wth Board precedents, or presents
sone ot her met hod of determning the nakewhol e anount which is
nore appropriate. Hckam supra, at p. 3. See al so Kyut oku
Nursery, Inc. (1982) 8 ALRB No. 73, at pp. 10-11.

The formul as utilized by General (ounsel are based on the

formul a adopted by the Board in the precedent-setting AdamDairy, supra,

as a reasonabl e and equitabl e nethod for cal cul ating the nake-whol e
renedy. It is clear that the AdamDairy fornul a shoul d be used because
(1) no rose industry contracts were in existence during the nake whol e
period (1976-78) except for one at the end of such period; (2) the
board s decision in the underlying case 6 ALRB Nb. 18 ordered

conputation in accord wth AddambDairy: and (3)
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Respondent did not object to the utilization of such fornula and
failed to offer an alternative formul a.

Accordingly, | recormend that the Board adopt General
Qounsel ' s nake-whol e formula in the instant case as set forth and
applied in General (ounsel's exhibits 1G and 2 respecti vely.

In general, General Gounsel has appropriately cal cul ated the
nake whol e anount s due Respondent’s enpl oyees in the fol | ow ng manner:

The base wage in AdamDairy, supra, has been cal culated on a quarterly

basis, in respect to Respondent's base wage of $2.75 and $3. 15 pai d
during respective quarters of the nmake-whole period. in respect to the
added renuneration for fringe benefits, the fornula as set forth in the

Adam Dai ry case and the H ckam case has been correctly applied wher eby

the difference in wages is increased by .22 to conpensate for' fringe
benefits less 6.3 percent credit for mandatory benefits pai d by
Respondent .

There is no dispute concerning the identity of Respondent's
enpl oyees entitled to the nmake-whol e renedy, including the 16 enpl oyees
discrimnately discharged at the end of the 1976-77 harvest season.
Respondent did not contest their identity either inits answer or at the
hearing. Therefore, all of the enpl oyees |isted in General Counsel's
nake-whol e specifications as set forth in his Exhibit 1Gare entitled to
be included in any nakewhol e award pursuant to the Board s order.

Snce the Board is presently considering the applicability of

its nakewhol e formula in the pending J.R Norton, Case No. 77-CE 166-E, |

have refrai ned fromredoing the General Counsel's calculations in this

decision to avoid potential |l y unnecessary

-20-



conput at i ons.

The Board has upheld its authority to nodify its own orders,
including therein the interest rate to be paid on backpay and nakewhol e
awards, where the ALRB has not |ost jurisdiction by virtue of appell ate
court review (Hgh and Mghty Farns (1982) 8 ALRB No. 100.) The

rational e for such decision was that the Board s jurisdiction renai ned
intact followng summary denial of review —because such sumrmary deni al
by the court of appeals neither affirnmed nor reversed a Board deci sion.

The Board thus ruled in Hgh and Mghty, supra, that it had retained the

power to nodify its order as if there had been no appeal. Recent Board

precedentl—2/ has recommended that the Lu-Eite (1982) 8 ALRB No. 55

interest rate formul a be applied prospectively fromthe date of a Board' s
suppl enentary decision. Here reviewwas denied summarily by the Gourt of
Appeal s, and by the Galifornia Suprene Gourt. | thus recomrmend in
accordance with Board precedent that the Lu-Ete interest rate be applied
prospectively fromthe date of the Board s suppl enental order, as the

original Board order specified 7 percent per annum(H gh and Mghty,

supra, p. 14). Il. Back Pay Anard for the 16 DO scharged D scri m nat ees

A Facts
The di scrimnatees invol ved i n the backpay proceedi ng represent

nenbers of a harvesting crew who were discrimnatorily discharged on

January 3, 1983, with a day or two |left in the harvest season. The

di scrimnatees had protested to forenman Eutemo

12. Bruce Church, Inc. (1983) 9 ALRB No. 10.
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H nojosa about the adverse working conditions, i.e., the ground was
nuddy and slippery and a worker was likely to slip and fall and injure
hinsel f. Foreman Hnojosa told the discrimnatees that they had to work
and if they didn't they should go hone because they had no nore jobs.
The workers left the job site and did not return the next day as they
consi dered that they had been di scharged.

The Board found that they were di scharged because of the
concerted activities and ordered Respondent to reinstate and rei nburse
themfor | ost wages.

In determning the anount of backpay due the discrimnatees it
i s necessary to decide exactly what were their enpl oynent expectations at
Respondent's. S x of the discrimnatees only worked at Respondent's
during the harvest season(s) (the last part of Cctober through the first
part of January) and ten of themwho were budders on tiers worked both
the harvest season and the buddi ng season (April through June). However
3 discrimnatees Rafael Reyes, Jose Gal van and Adolfo Q Glvan testified
that forenan Eutemo H nojosa had promsed themthat nost of the harvest
crew woul d continue to work at Respondent's during the interval between
the harvesting and buddi ng seasons.

Forenan H nojosa did not testify and there was no record
evidence to directly counterdict the 3 discrimnatees' testinony about
H noj osa’' s promse of future enpl oynent.l—e’/

Afewof the discrimnatees testified that the harvest

13. However there is authority to permt a determnation that
testinmony uncontradi cted by direct evidence is false. (See (perative
P asterers, Local 394 (1973) 207 NLRB 147 [84 LRP. M 1471].)
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season continued for an additional week or two after the di scharge of the
discrimnatees. However, general nanager Davi d Anderson credi bly
testified that the rose harvest ended a day and a half after the
dismssal of the discrimnatees.

Respondent's Exhibit 10 indicates that in 1975-76, the previous
harvest season, that the nunber of workers for the weeks endi ng Decenber
26, 1975, January 2, 9, 16, 23 and 30 and February 6, 1976 were 106, 99,
93, 95, 96, 76 and 51 respectively, while in the 1976-77 season they were
138, 135, 105, 60, 52, 50, and 47 for the conparabl e weeks. The figures
indicate that in the 1976-77 season there was a sharp drop i n the nunber
of enpl oyees at Respondent's after the discrimnatee crew was di scharged
whi ch indicates that no new enpl oyees were hired to replace them 1In the
1975- 76 season the nunber of enpl oyees working during the harvest season
renai ned steady until approxinately the mddl e of January.

Respondent's Exhibits 9 and 10 al so indicate that the nunber of
enpl oyees enpl oyed at Respondent's in January, February and March 1977
was narkedly | ower than during the previous year.

In 1976 the weekly figures for the four weeks in January were

99, 93, 95, 96 and 76 and for the conparabl e weeks in 1977: 105, 60, 52
and 50. Four weeks in February 1976: 51, 32, 30 and 28 February 1977:
47, 34, 33 and 17. MNarch 1976: 29, 28, 30 and 23. March 1977. 8, 8, 21
and 20. So it appears that there was | ess work during January, February
and March at Respondent’'s in 1977 than in 1976.

DCavi d Anderson, forner general nanager for Respondent, who is

no | onger connected with Respondent, credibly testified that
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there was only 1% days of harvest work left for the crew when they were
dismssed. He further testified that there were cutbacks on the nunber
of workers assigned to topping and weedi ng, which activity went on unti |
the buddi ng season began. Anderson readily testified that Respondent had
a customof allow ng budders and tiers to do nonbuddi ng work a week to
ten days before the budding begins. In respect to the hiring authority,
Anderson stated in his testinony that he and Duncan Hanson had t he
authority to hire but that H nojosa could only recomrend such hiring.

The three discrimnatees who returned to work on March 28

performed clean up work and ot her varied tasks before the actual

buddi ng work began on April 18. e A least two or three of them

had asked for work in March before their return and H nojosa i nf or ned
themthat there was no work for themyet and one discrimnatee testified
that H nojosa added that the reason for no work was because they had been
fired. Afourth discrimnatee returned to work during the buddi ng season
(on April 4), but quit after one day.

Anderson credibly testified that in Septenber 1977 or 1978 (he
coul d not renenber exactly whi ch year) that he had supervi sed the sendi ng
out of the reinstatenent |etters to the discrimnatees. Robert Sunpf, of
Respondent's law firm sent himinstructions to do so. Anderson ordered
the secretary to send out the letters to the 16 discrimnatees. He
observed the secretary do so but did not check the nanes and addresses on

t he envel opes to see whet her they

14. General Gounsel's Exhibit 4 indicates the buddi ng work
began April 18, 1977.
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coincided wth the nanes and addresses of the discrimnatees. The
secretary sent the letters certified (return recei pt requested). Anderson
credibly testified that "sone" |letters cane back uncl ai ned. Respondent
did not present a copy of the reinstatenent |etter supposedly sent to the
16 discrimnatees. Anderson and Mrgan testified that Respondent nade
searches of all its records and could not find any file or other docunent
indicating that the letter was sent and to whom

Adol fo D. Gal van

Adol fo D Gal van had worked as a budder for Respondent for three
to four years. After his discharge at Respondent in January 1977 he
searched for work at |ocal rose bush conpanies, i.e., Arnstrong, Qonklin,
and Jackson and Perkins but unsuccessfully as the harvest season had
ended. He also |ooked for work at sone grape ranches in the sane general
area, i.e. Superior, Tex-Cal and Pandol but in vain. He testified that
he spent SROon his travel expenses in the enpl oynent-seeking effort.

In March he returned to Respondent's and requested work on
several occasions. Respondent hired himon March 23, 1977 and accordi ng
to his testinony he i medi atel y began buddi ng work and conti nued to do
such work until the end of the season. He testified that in previous
years Respondent had al ways hired hi mbefore the buddi ng season actual |y
started and he woul d performhoei ng, cutting and toppi ng work until the
buddi ng started.

Jose Gl van
Jose Galvan went to work for Respondent the first tine in the

1976-77 harvest system He testified that forenan Eutemo
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H noj osa promsed themthat after the harvest season they woul d continue
towork i.e. in hoeing and what ever el se mght cone up. He further
testified that after being discharged i n January he | ooked for work at
the rose bush growers in the area, i.e., Jackson-Perkins, Mntebell o,
Gonklin and al so grape growers but w thout success. He went to the
Salinas Valley and the Salinas Gooperative promsed himwork in the
Inperial Valley in Decenber. According to Galvan' s testinony he returned
to Respondent's and asked H nojosa for work but the latter told himthat
he did not want to have anything to do wth themin the future.

He testified that he worked for Jackson & Perkins during the
buddi ng season, April through June 1977. He continued to search for
enpl oynent during the sutmer. In July he returned to Respondent and
agai n asked Hnojosa for work and the latter said no, that he had al ready
fired "us". In Decenber, Galvan testified that he went to work for the
Salinas Qooperative harvesting lettuce. He also testified as to the
extra expenses he incurred for roomand board in the Inperial Valley and
his transportati on expenses twi ce a nonth back to Delano to visit his
famly. Jose Gal van denied that he had any know edge that his fellow
crew nenbers, nany of whomwere his relatives, had returned to work at
Respondent's in March for the buddi ng season or in Gctober for the
harvest season. He al so denied receiving any reinstatenent |etter from
Respondent .

Salinas Gooperative records indicate that Jose Gal van secured
enpl oynent there on January 5, 1977, and worked through March 18, 1977.
However, records fromJackson & Perkins and Sal i nas Cooperati ve indicate

he worked at the latter enpl oyer's from Ny
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through August 1977 and not at the forner enployer's. Gilvan failed to
nention in his testinony anythi ng about his enpl oynent in January,
February and March 1977 at the Salinas (ooperati ve.

Adolfo Q Gl van

Adolfo Q Glvan first went to work for Respondent in Novenber
1976. He testified that Hnojosa said that after the harvest he and his
fell ow crew nenbers coul d continue to work there. After the discharge in
January, he testified that he | ooked for enpl oynent at Jackson & Perkins
and Gonklin rose growers and al so for pruning work at the grape producers
Tudor and Tenneco w thout success. He returned to work as a tier at
Jackson & Perkins and worked there the entire buddi ng season. After the
buddi ng season ended i n June, he searched for enpl oynent at such grape
growng firns as Sandrini, Tudor and Pandol, but in vain.

Respondent ' s pay records indicate that Adolfo Q Gl van
returned to work for Respondent in Cctober, worked two days in the

harvest and then | eft. 15

Gl van denied in his testinony that he
returned to work for Respondent. According to his testinony, Gl van
secured enpl oynent in Decenber wth the Salinas Gooperative in the

Inperial Valley and worked there for 3% nonths commuting tw ce

15. Respondent al so submtted a notice of change of status
signed, by Duncan Hanson, general nanager, attesting to these two days'
work and subsequently quit. Hanson, as Respondent's wtness, testified
as tothe authenticity of the notice. However, Respondent's attorney
obj ected to General (ounsel detail ed cross-exam nati on because of
Hanson's heart condition. General (ounsel deferred to Respondent's
attorney's request to cut short the cross-examnation but objected to
Respondent's Exhibit 12 being admtted i nto evidence. A though I
admtted the notice of change of status into evidence | do not depend on
it to determne that Adolfo Q Galvan returned to Respondent's enpl oy in
Qctober 1977 because of the limted extent of General (ounsel's cross-
exam nat i on.

-27-



nonthly to his famly in Delano. He testified as to his extra expenses
incurred traveling between the Inperia Valley and Del ano and his
resi ding away from hone.

Salinas ooperative payroll records indicate that Adolfo Q
Gl van secured enpl oynent at their facility on January 5, 1977 and wor ked
through March 18, 1977. Glvan failed to nention this enpl oynent in his
testi nony.

Raf ael Reyes

Raf ael Reyes worked in the 1975-75 harvest season and in the

1976 buddi ng season for Respondent. 16/

In the buddi ng season he worked
as a budder and his tier was Daniel Sanchez, Jr. He testified that

H noj osa had promsed himand nenbers of the Gal van and Sanchez famlies
and ot her harvest workers continued enpl oynent after the 1976-77 harvest
season. He testified that after being di scharged at the end of
Respondent ' s 1977-77 harvest season he and his tier Daniel Sanchez, Jr.

| ooked for enpl oynent for 3 weeks to one nonth at both rose and grape
growng firns in the Delano area. Afterwards he testified that he

searched for a job on his ov\ngl

and frequently travel ed out of the area
inthis endeavor. He provided details as to the travel expenses
incurred. He further testified that he worked at Mntebel | 0 rose growers
during the buddi ng season and afterwards went to work in the grapes for
Tudor. After leaving Tudor, he asked crew | eadman Rafael Barron, for a

job at

16. He renenbered doi ng sone toppi ng and/ or suckering in md
February or March for Respondent.

17. By February Reyes had his autonobile reparied so he no
| onger had to depend on Sanchez for transportation.

-28-



Respondent ' s and Respondent hi red hi mback for the 1977-78 harvest
season.

Tudor payroll records reveal that eyes went to work at their
establ i shnent in January a few days after his discharge at Respondent's
and worked straight through at Tudor until approxi nately Cctober 26,
1977, except for 6 to 7 weeks during which period he worked at
Mont ebel | 0.  The Montebel | o records indicate that his enpl oynent dates
there dovetail perfectly wth the dates that he did not work at Tudor.
Dani el Sanchez, Jr.

Cani el Sanchez, Jr. went to work for Respondent in March 1976.

At first he perforned suckering work but pronptly swtched to buddi ng and
worked as a tier wth Rafael Reyes for Respondent during the entire
buddi ng season. He testified that he thought he woul d continue to work
after the harvesting season because H nojosa liked his work and that he
had experence in rose work. After the discharge in January he testified
that Rafael Reyes and he | ooked for work at both rose and grape grow ng
firns in the Del ano area w thout success.

After Reyes had his autonobil e repai red, Sanchez continued to
| ook for enploynent on his own. He testified that he spent $350 to $400
on travel expenses which included 6 trips to Fresno. In April 1977
Sanchez found work for the first tine and it was as a tier wth Reyes
working as a budder at Montebello. Later he worked at Tudor's during
July, August and Septenber and in Gctober he returned to work at

Respondent ' s when forenman H nojosa recal l ed him
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Rogelio Avila

Rogelio Avila {neither a budder nor a tier) first went to work
for Respondent in the 1976-77 harvest. Avila testified that he thought
that he woul d continue to work at Respondent's after the harvest season
because H nojosa had said that perhaps he coul d renai n and besi des he got
along very well wth Tino. Subsequent to his discharge in January, Avila
searched for enpl oynent at rose and grape grow ng conpani es in the Del ano
area but without success. He testified that he spent $150 in
tranportation costs in his search for enpl oynent. Avila secured
enpl oynent at Tex-Cal in July and returned to work for Respondent in the
rose bush harvest in Qctober. He had previously asked H nojosa for a job
in the harvest but H nojosa had rebuffed him Hs wfe's brother
intervened with Hnojosa and the latter consented to Avila returning to
wor k.

Adol fo B. Gl van

Adolfo B. Galvan, a budder, first went to work for Respondent as
a budder in 1975. Previously he had perforned a variety of work wth
rose plants at Jackson & Perkins, Mwunt Arbor, etc. Gilvan testified
that he did not renmenber what forenan Eutemo H nojosa had tol d hi mabout
work follow ng the harvest season. After being discharged he testified
that he searched for enpl oynent at such rose conpani es as Jackson &
Perkins, Gonklin, Arnstrong and the grape conpani es such as Lucas, Tex-
Gal, Radovich and several others, but wthout succcess. He and his
brot her Roberto Galvan, a tier, went to work at Mount Arbor but only
wor ked one-hal f day of the budding season as they joi ned a season-1ong
strike. He testified that the reason he had continued to engaged in the

stri ke
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was because he thought it was a way to secure a better sal ary, and
working conditions. He added that the other reason was that he was

afraid if he returned to work and later the strike was successful,
that he woul d | ose his job.@ He further testified that he did not

| ook for work while participating in strike activities at the interim
enpl oyer because he picketed from6:00 aam to 4:00 p.m and had no tine
left to seek alternate enpl oynent. He admtted it was not too late in
the season to secure enpl oynent at another rose conpany in the area. He
coul d not renenber whether he had returned to work at Respondent's in
Qctober but he added that if the records showed that he had returned then
he nust have done so. General (ounsel stipulated that Gl van had
actually returned to work at Respondent’'s in the 1977-78 harvest.

Sal i nas ooperative payrol|l records indicate that Adolfo B. Gal van wor ked

at their establishrment in February and March 1977. He failed to nention

this enpl oynent in his testinony.

Roberto B. Gal van

Roberto B. Galvan, tier, first went to work for Respondent in
the 1975-76 harvest season. He worked in the 1976 buddi ng season and
renenbered that he and fel | ow workers had done sone weedi ng, cl eani ng and
suckering and ones and twos for two weeks before the buddi ng began. He
worked in the 1976-77 harvest season and after bei ng di scharged he | ooked
for work at the rose and grape grow ng conpani es in the Del ano area but

was unsuccessful. He testified

_ 18. In his opinion a successful union woul d ask the enpl oyer
to discharge the strikebreaki ng enpl oyees and the enpl oyer woul d conpl y.
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that he spent $150 a week for transportation costs in his search for
enploynent. In April he and his brother Adolfo B. Galvan went to work at
Mount Arbor, as a budder tier team but only worked a hal f a day of the
buddi ng season when they joined in what proved to be a season-|ong
strike. He testified that he continued to participate in the strike and
performpicket duty eight hours a day because he considered it the surest
way to return to work soon and wth a good salary. He was fearful that
if he continued to work at M. Arbor as a strikebreaker he woul d

j eopardi ze his chances of continuing to work there once the strike had
ended and the conpany cane to an agreenent wth the union. He did not

| ook for work el sewhere during the strike because he thought that it

woul d | essen his chances of going to work at Mbunt Arbor if and when the
strike ended. Re and his brother Adolfo B. Gl van found work in August
at Pandol's and worked the entire grape harvest season.

They both returned to work at Respondent's in Gctober 1977. He
testified that he received no reinstatenent |etter from Respondent but
soneone tol d hi mabout the begi nning of the harvest season at
Respondent's. He added that the foreman H nojosa had gone to a bar where
his friends and rel atives congregated frequently and tol d several of them
that "we are going to get back to work".

Rodol fo B. Gal van

Rodol fo B Galvan first went to work for Respondent in the
1975-76 rose bush harvest. Nb one at Respondent's told himthat there
woul d be any work after the harvest season finished. Subsequent to his
di scharge he searched for enpl oynent at both the rose and grape grow ng

conpani es i n the Del ano-Vsco area, but
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W thout success. He testified that he spent $40 to $45 a week in
transportation costs in his search for enpl oynent during the nonths of
January, February and March. He returned to Respondent's for the 1977
buddi ng season. He perforned sone cl eaning work before he actual |y began
t he buddi ng wor k.

Jose S. Vaca

Jose S Vaca had worked several years at Respondent's, first as
atier and |later as a budder during the buddi ng season. He al so worked
during the harvest seasons. After being discharged near the end of the
1976- 77 harvest season, he sought and secured another job within two
weeks as an harvester at the Mount Arbor rose grow ng conpany. In April
Respondent recal | ed vaca for the buddi ng season, but he returned for only
one day because he considered he had a better job at M. Arbor.

Jesus (O opeza

Jesus Oropeza (a harvest-only worker) had worked several years
at Respondent's during the harvest. Subsequent to his discharge near the
end of the 1976-77 harvest season, he secured enpl oynent at the Gunarra
ranch wthin a week or two. After sone nonth's work there, he went to
work for Pandol and worked there in the grape harvest. He returned to
work at Respondent's in Qctober 1977 for the harvest season.

Daniel M Sanchez, S.

Cani el Sanchez, &. had worked at Respondent’'s during the
buddi ng (as a budder) and harvest season for two years before his
discrimnatory dismssal near the end of the 1976-77 harvest season.

Shortly thereafter he began to | ook for work at various grape and
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rose grow ng conpani es in the VWasco-Del ano area but w thout success. He
also left the area and traveled to Santon and spent three weeks in the
area looking for ajobinvain. He testified that he scent $30.00 a week
for three weeks | ooking for enpl oynent in Santon and spent approxi nately
$10 a week for gasoline during the nonths of January, February and March.
In March he returned to Respondent's and asked H nojosa for work, and the
latter said he had fired themand there was no job for then there
anynore. However, Daniel Sanchez returned again to ask for work because
he knew t he conpany woul d need hi s services during the buddi ng season and
he needed the noney. Respondent rehired himand he worked a week or two
and then sw tched over to buddi ng worKk.

Sanchez testified that as a general practice Respondent woul d
give himand fell owworkers a week or two of work before the buddi ng
season began.

ANALYS S AND GONCLUSI ON

There is no dispute that the Hnojosa crew nenbers entitled to
backpay were appropriately identified in General Gounsel's backpay
specifications. (GC Ex 1-6). However, there is a dispute as to the
periods of liability in general and al so in respect to certain
di scri m nat ees.

The nenbers of the harvest crew who were discrimnatorily
di scharged in January 1977, consisted of budding and harvest season
enpl oyees (budders and tiers) and harvest-only enployees. So their
expectations of future enploynent would nornally be restricted to those
two seasons. However, General (Gounsel contends that based on an all eged

promse by forenan Eutemo H nojosa to several nenbers of
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the crew of enpl oynent after the 1976-77 harvest season was over, the
di scrimnatees should al so be entitled to backpay during the period

bet ween the harvest and buddi ng seasons (January to April). In addition
General ounsel clai ns rei nbursenent for backpay to those enpl oyees who
did not return to work for 1977-78 harvest season or thereafter for the
entire two-year period January 1977 through January 1979 (excl uding the
nont hs of July, August and Septenber).

Frst | wll analyze General Qounsel's claimthat if the
di scri mnatees had not been di scharged they woul d have worked strai ght
through the nonths between the harvest and the buddi ng seasons. It is
interesting to note that the three enpl oyees, who testified that H nojosa
had made such a promse of continued enpl oynent were the di scri mnatees
who failed to tell the entire truth about their interimearnings: Rafael
Reyes, Jose Galvan and Adolfo Q @Gl van.

Raf ael Reyes testified that he | ooked for enpl oynent for one
nonth with Dani el Sanchez, Jr. as his own autonobile was not in running
order. According to his testinony, once it was repaired he continued his
job search on his own for two nonths until he | ocated work at Montebel | o
inApril. However, ALRB Ex 1 indicates that a day or two after his
di scharge at Respondent’'s, Reyes secured enpl oynent at the Pandol grape
ranch. After | called attention to the di screpanci es between Reyes'
testinony and the Pandol records, General Gounsel recall ed Reyes and he
deni ed worki ng at Pandol before his enpl oynent as a budder wth
Montebel lo in April. Nevertheless, ALRB Ex 1 indicates that a day or two
after Reyes left

- 35-



his enpl oy wth Pandol, he went to work for the Mntebel | 0 rose conpany
and a day or two after he | eft Montebell o he went to work for Pandol .
General Qounsel argues that perhaps anot her worker used Reyes nane and
soci al security nunber fromJanuary to April 1977 at Pandol's. However
it istoo coincidental that the day that the suggested i npostor
supposedl y stopped working at Pandol's, according to the payrol |l records
happened to be the exact day before Reyes went to work for Mntebel | o.
The only reasonabl e conclusion is that it was actually Reyes and not an
i npostor who worked at Pandol's fromJanuary until he went to work for
Montebel lo in April.

The ot her two enpl oyees who testified about H noj osa promsing
continued enpl oynent after the 1976-77 harvest season, Jose Gl van and
Adol fo Q @Gl van al so conceal ed i nteri mearnings subsequent to their
January 1977 di scharge at Respondent’'s. These same two enpl oyees went to
work at the Salinas CGooperative in January 1977 and neither of the two
nentioned that enpl oynent at the hearing. Respondent's payroll records
show that Adolfo Q Gilvan returned to work at Respondent's the first few
days of the 1977 harvest season but he failed to nention such enpl oynent
inhis testinony. This discrepancy between the conpany's records and
Adolfo Q Gilvan's testinony throws further doubt on his veracity.

The fact that neither Reyes, Jose Galvan or Adolfo Q @alvan
were truthful about their interi menpl oynent casts doubt on their entire
testinony. This doubt plus the coincidence that 3 of the 12
di scrimnatee w tnesses, who testified about the promse by H nojosa of

future enpl oynent, conceal ed a part of interimearnings,
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anounts to persuasive evidence that Hnojosa did not nmake such

st at errent.@/ That conclusion is supported by the fact that

Respondent enpl oyed narkedl y fewer enpl oyees in January, February

20/

and March of 1977 that it had in 1976. It was uncontroverted

that Respondent's regul ar enpl oyees custonarily worked during the
interval period between the harvest season and the buddi ng season and
that the budders and tiers custonmarily returned to work ten days to two
weeks before the bundi ng season began.

The next question to be decided i s whether the
discrimnatees are entitled to their travel expenses that they
incurred in their respective jobs searches after the January
di schar ge.

Respondent argues that the discrimnatees are not entitled to
travel expenses because Respondent hired budders and tiers the next
buddi ng season and the harvest-only workers al ong wth these sane budders

and tiers at the next harvest season. According to

19. There was a fourth enpl oyee who conceal ed part of his
interimearnings and did not testify that H nojosa had promsed conti nued
enFonnent. ~Adolfo B. Galvan, upon bei ng asked a question on about such
alleged promse testified that he did not renenber one way or the other.
There were two additional enpl oyees, who did not conceal Interimearnings
but did testify on the issue of continued enpl oynent at Respondent's
bet ween the end of the harvest season and the begi nning of the buddi ng
season. Daniel Sanchez, Jr. testified that he thought he woul d conti nue
to work because H nojosa |iked his kind of work and he had wor k
experience in roses. Rogelio Avila testified that H nojosa said that
nmaybe he, Avila, woul d remain and he thought he mght because he got
along well wth the forenan. Regardl ess of these details, the significant
fact remains that the three enpl oyees who cl ained a promse by H noj osa
to provide continued enpl oynent were guilty of concealing part of their
i nteri mearni ngs.

20. 1977: 106, 60, 52, 50, 47, 34, 33, 8, 8, 21 and 20.
1976: 99, 95, 96, 76, 32, 30, 28, 29, 28, 30, and 28.
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Respondent, the discrimnatees are only entitled to the day and a hal f
they lost for the 1976-77 harvest season and since in any event they
woul d not have continued to work at Respondent's during the interval
bet ween the harvest season and the buddi ng season they are not entitled
to travel expenses for job-seeking during that same interval. |
di sagree. The discrimnatees believed that they were no | onger to work
at Respondent's since they had been fired. Even though nost of themwere
rehired later in the sane year either at the buddi ng season or at the
harvest season, they had no way of foreseeing that eventual ity during
their work seeking efforts during the first few nonths of 1977.
Therefore, in January they began to | ook for work in other rose
conpanies. Perhaps if they were unabl e to secure enpl oynent in January
at least they had a probability of going to work at another rose conpany
during the next budding and/or harvest, season. |f the discrimnatees
had not been fired there is a mninumlikelihood that they woul d have
| ooked for work at the other rose conpani es since they had seniority for
work during the buddi ng and harvest seasons at Respondent's.
Accordingly, | find that the discrimnatees are entitled to travel
expenses W th the exception of Rafael Reyes, Adolfo Q Gl van, Jose
Gl van and Adol fo B. Gal van who m srepresented the facts about their
transportation costs since all three of themsecured enpl oynent shortly
after their January 3, 1977, discharge from Respondent’s.

In the nornal course of events Respondent woul d have hired the
budders and tiers anmong the discrimnatees in March and April, 10 days to
2 weeks before the begi nning of the buddi ng season and the renai ni ng

harvesters along wth the budders and tiers at the
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next harvest season.

Adol fo B. Gal van, Rodol fo Gal van and Dani el Sanchez, S .,
returned to work as budders or tiers in March and Respondent's liability
for back pay ended at that tine.

There is no record evidence that woul d indicate that any of the
har vest -only enpl oyees woul d have worked during the buddi ng season so |
find that they are not entitled to reinbursenent of back pay during that
period of tine.

At the hearing General Gounsel clarified that he was not
requesting any rei nbursenent for backpay fromthe end of the buddi ng
season in 1Q77 and the begi nning of the harvest season in Cctober 1977
since there was no evidence that the discrimnatees woul d have worked
duri ng those nont hs.

Furthernore in 1978 there was no buddi ng season as
Respondent cl osed down its operation in Decenber 1973 (and there is a
two-year |ead tine between buddi ng and the harvest of the rose bush
plant.) GConsequently the nmaxi rumrecovery, i.e., a budder or tier would
be: the 1977 buddi ng season, the 1977-70 and 1978-79 harvest seasons.
The maxi numrecovery for harvest-only workers woul d be rei nbursenent for
the two harvest seasons 1977-78 and 1978-79.

I NOM DUAL D SCR M NATEES

Inregard to Adolfo D Gl van, Rodol fo Gal van and Dani el

Sanchez, Jr. who returned to work on March 28, 1977, | nust deci de

whet her Respondent's duty to provide themw th substantially equival ent
enpl oynent conpel | ed Respondent to rehire thembefore March 28.

Respondent admts that it custonarily hires budders and
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tiers a week to 10 days before the buddi ng season begins to perform
various tasks to assure that there will be a sufficient nunber of budders
and tiers on hand when the buddi ng work actual | y commences.

In 1977 the buddi ng season began on April 18, and therefore the
three enpl oyees actually did nore than 7 to 10 days work before the
buddi ng season began. In fact they worked 21 days (March 28 to April
17). Sanchez and Rodol fo Gal van confirned that fact in their testinony.
Adolfo D Galvan testified that upon returning to work he i nmedi atel y
began buddi ng but the records (GC 4) and the testinony of his two
cowor kers show otherw se. S nce the three enpl oyees did return to work,
as custonary, sone three weeks before the buddi ng season began,
Respondent is not |liable for any additional back pay for this period.

Dani el Sanchez Jr. testified that when he returned to work in
early March, foreman H nojosa told himthat he had been fired and there
was nore work for themthere any nore. | doubt Sanchez’ testinony on
this point since he was not di ssuaded fromcontinuing to return to
Respondent's to ask for work and later on "in the sane nonth he was
rehi red.

Jose S Vaca who returned to work on April 4, 1977 quit after
one day and returned to work at M. Arbor because he preferred his job
there. He testified that he had secured work at M. Arbor w thin two
weeks of his discharge at Respondent's and had worked there until he
returned to Respondent's in April. S nce he returned to work 14 days
before the actual buddi ng season began, as was Respondent's custom he is
not entitled to any additional backpay other than the day and a hal f he

lost at the tinme of the
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di scrimnatory di scharge.

Jesus O opeza and Rogelio Avila were harvest-only enpl oyees at
Respondent's so they would only be entitled to rei nbursenent for backpay
during the harvest seasons. S nce they returned to work at Respondent's
at the begi nning of next harvest season they are entitled to only the day
and a half they lost at the end 1976-77 harvest season when Respondent
di scharged t hem

Dani el Sanchez Jr., tier, did not return to work at Respondent's
during the buddi ng season as he worked at Montebel | o during that period.
He returned to work for Respondent at the beginning of the 1977-73
harvest season. (onsequently, he would be entitled to the difference
between what he earned at Montebel | o and what he woul d have earned at
Respondent's. See Appendix 3 for the dollar anount whi ch Sanchez is
entitled tointhis respect. Sanchez is also entitled to the 1% days
wages for the renai nder of the 1976-77 harvest season.

| have discredited the testinony of Adolfo C Gl van, Jose
Gl van and Rafael Reyes. They intentionally conceal ed the fact that they
had secured enpl oynent shortly after having been di scharged at
Respondent ' s and al so misrepresented H nojosa' s promse of continued
enpl oynent at Respondent's between the harvest and buddi ng seasons.

In the Averican Navigation (. case (268 NLRB No. 62) the NLRB

stated that in cases where a discrimnatee has intentionally conceal ed
enpl oynent, two natters nust be considered (1) Respondent's liability for
the consequences of its unlawful conduct and (2) the Board' s

admni stration of its conpliance proceedi ngs consistent wth public

interest and that each of these factors is of

-41-



equal i nportance.

In bal anci ng these factors the Board in effect decided that in
situations in which a discrimnatee has willfully conceal ed interim
earnings he nust be penalized to a certain extent so that there wll be
sone deterrent effect. The Board stated:

V¢ note that an award of full backpay in these circunstances not
only rewards the specific individual's perfidy but nay also
encour age decei t bﬁ' others in the future, because clainants wl|
know they have nothing to | ose by conceal i ng enpl oynent. If the
conceal nent is undetected, the clainmant enjoys a wndfall; if
detected, he suffers no | oss but foregoes only the anmount of

conceal ed earnings, an anount to which he was not entitled in any
event .

The Board went on to say that the Board shoul d not penalize the
discrimnatee nore than is necessary to deter because that woul d anount
to an unjustified wndfall for a respondent enployer and to permt it to
avoi d the consequences of its unl awful conduct for no useful purpose.

The Board concl uded that a renedy which deni es backpay for quarters in
whi ch conceal ed enpl oynent occurred w || di scourage clai nants from
abusing the Board's processes for their personal gain and wll also deter
respondent enpl oyers fromcommtting further unfair |abor practices.

In the instant case an anal ysis nust be nmade of each
enpl oyee's interimearnings to determne if an application of the

: . : 21/
Anerican Navigation rule woul d serve as a deterrent.=—

21. The ALPB custonarily utilizes a daily rather than a
quarterly basis to cal cul ate net back pay because of intermttent
enpl oynent prevalent in Galifornia agriculture. So | wll utilize the
underlying rational e of the Anerican Navi gation case in determning any
penal ties for the 3 discrimnatees.
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Raf ael Reyes woul d have earned nore at Respondent's during the
buddi ng season than he did at Mntebello, so the denial of a backpay
award for the two quarters, January-Mrch 1977 and April-June 1977 the
two quarters during which he conceal ed i nteri mearnings {January t hrough

the mddle of April) woul d penalize himand serve as a deterrent.z—zl

However, with respect to Adolfo Q Gl van and Jose Gl van, the

appl i cation of the Arerican Navigation rule does not serve as a

deterrent. They wlfully conceal ed earnings during the nonths of
January, February and March and to deny themback pay during just that
quarter and to permt then to receive a backpay award for the renai ni ng
guarters signifies no penalty whatsoever. So with the application of the

Anerican Navigation quarterly earnings rule they woul d have nothing to

lose in wilfully concealing enpl oynent during that quarter. Such a
result woul d not enhance the Hoard's admni stration of conpliance
proceedi ngs consi stent wth the public interest, as it would certainly
encourage deceit by others in the future because clai nants who |ike,
Adolfo Q @Glvan and Jose Gal van, would not be entitled to any backpay
award during the rest of the quarter or quarters, in which they conceal ed
i nteri mearnings, because there was no work available for themat an

enpl oyer (between seasons), wll know that they have nothing to | ose by

conceal i ng

~22. owever, the result woul d have been the sane if Reyes had
been deni ed al| backpay, other than for the day and a half lost at the
tine of the discrimnatory discharge, since he returned to work at
Respondent in the fourth quarter of 1977 and during the third quarter
none of the discrimnatees were entitled to any backpay because no work
was avail abl e for themas the buddi ng season had ended and t he harvest
season had net yet began.
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interimenpl oynent. Accordingly |I find that Adolofo Q Gl van and Jose
Gl van be denied all back pay. They, along wth Rafael Reyes, not only
intentional ly conceal ed interimearnings but al so prevaricated a promse
by Respondent's foreman of continued enpl oynent during the sane period
they wilfully conceal ed earnings.

Adol fo Q Gl van worked at Jackson & Perkins during the buddi ng
season and earned approxi nately $3,800, considerably nore than he woul d

have earned at Respondent’ sg’/

In respect to Jose Gal van he may have been entitled to a
backpay award from Qctober 1977 to Decenber 1978 for two harvest seasons
and one buddi ng season I ess his interimearnings at the Salinas
Qooperative plus travel expenses. Hs brother Adolfo Q Gl van returned
to work for Respondent at the end of (ctober 1977 and quit after two
days. Jose Galvan testified that he had no know edge that his brother
returned to work at Respondent’'s or that any other discrimnatee had
returned to work for Respondent. It is extrenely unlikely that Jose
Gal van woul d not have learned this fact fromhis brother since Jose and
his famly live wth his brother in Gctober and Novenber 1977. There is
al so testinony that Respondent's forenan H nojosa sent word to Jose
Gl van's brothers, cousins and uncles that they all could return to work
at Respondent's for the 1977-78 harvest season. So even in the renote

possibility that Jose Gal van did not know of Respondent's offer of

23. The Jackson & Perkins docunents indicates only a seasonal
anount so it is inpossible to discern if Gl van woul d have been entitl ed
to back pay on a daily basis. If he had it woul d have been mni nal since
he woul d have earned only approxi nately $2,nno as a tier at Respondent's.
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rei nstatenment, he should not be entitled to any back pay award since in
that event there is no penalty whatsover for his msrepresenting the
facts about his interimearnings and possibl e further enpl oynent at
Respondent's, and thus no deterrent effect. However, | wll |eave intact
the backpay award to Reyes and the two Gal van brothers for the day and
one hal f they were denied work at Respondent’'s at the end of the 1976-77
harvest season to nai ntain a bal ance between the two factors nentioned in

the Anerican Navigation case of not only a deterrence to avoid

conceal nent of interimearnings on the part of discrimnatees but al so a
deterrence to avoid unfair |abor practices on the part of enpl oyers.

Adolfo B Galvan also failed to nention in his testinony his
interimearnings at Salinas Gooperative in February and March 1977 after
his January discharge at Respondent's. However, he did not testify that
foreman H noj osa had promsed conti nued enpl oynent. He testified that he
coul d not renenber. Gonsequently, the evidence is not clear that he
wlfully concealed interim earnings as it is wth regard to Raf ael
Reyes, Adolfo Q @Gl van and Jose Gal van and therefor | wll not deny him
backpay in this respect.

However, there is the question of whether he and his brother
Roberto B. Gal van woul d be entitled to backpay while on strike at an
interimenployer's. In April, Adolfo B. Galvan and Roberto B. Gl van,
brot hers, obtai ned enpl oynent at M. Arbor, but after working only a half
a day they joined in a strike which |asted the entire buddi ng season.
General Qounsel argues that the Gal van brothers' participation in the
strike is not necessarily a failure to mtigate and in fact their

continuing to strike would be the best
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approach to take in returning to work.

It is settled AARB and NLRB law that in order to be entitled to
backpay an enpl oyee nust nake "reasonabl e efforts” to find new enpl oynent
which is substantially equivalent to the position fromwhich he was
di scharged and is suitable to a person of his background and experi ence.

Both Adolfo B. Gal van and Roberto B. Gal van nmade such
reasonabl e efforts throughout the nonths of January, February and March
until they secured enpl oynent at M. Arbor. The subsequent question to
be decided is whether they are entitled to backpay for the period of tine
they were on strike at M. Arbor. Wiile they were engaged in the strike,
can it be said that they were naki ng a reasonabl e effort throughout the
strike period to find new enpl oynent ?

General Qounsel argues that it was nore reasonabl e for the
Gl van brothers in their job seeking to engage in strike action rather
than to stay on the job at M. Arbor. General Gounsel further argues
that the two brothers did not search for enpl oynent el sewhere during the
stri ke because they thought it mght take them|onger to get back to work
if they abandoned participation in picketing duty.

According to NLRB precedent an enployee is able to go on strike
agai nst an interi menpl oyer without |osing his right to backpay as | ong
as he continued to nake sone effort to ook for alternative enpl oynent.

In Abatti Farns, Inc., 9 ALRB Mb. 59, the Board found that two

enpl oyees were entitled to backpay while participating in a
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strike against an interi menpl oyer but found that the two enpl oyees had
searched for interi menpl oynent during the strike and therefore had not
been wi I Ifully id e even though they had participated in picketing
activities.

In Nebors v. NL RB (5th dr. 1966) 323 F. 2d 686 [54 LRRV
2259], cert. den. 376 US 911 [55 LRRM 2455] (1964), the Board deci ded

that an enpl oyee was entitled to backpay even though he did not work for
his interi menpl oyer because of a strike as the record showed that he

| ooked for other work during this period. In NL RB v. Rce Lake
Qeanery (DC dr. 1966) 365 F.2d 888, 894 [62 LRRVI 2336], the Board

found that the enpl oyee shoul d recei ve backpay during a period when he
was picketing as the record did not indicate that the picketing prevented
hi mfrom searchi ng for other enpl oynent.

In the instant case, Adolfo B. Gial van and Roberto B. Gal van
admtted in their testinony that they failed to | ook for alternative
enpl oynent while they were on strike and pi cketing the interi menpl oyer
M. Arbor. A though they were on the picket line 8 or 10 hours a day, as
they testified, they still had the opportunity to seek enpl oynent during

the time before and after the picketing duty.2—4/ in Abatti, supra, the

di scrimnatee al ways | ooked for work early in the norning before joining
the strike activity. Accordingly, | find that Adolfo B. Gl van and
Roberto B. Gl van

24. Adolfo B Galvan testifiedthat it was not too late in the
season for themto secure enpl oynent at anot her rose conpany in the area.
He also testified that the strike began only one-half day after the
buddi ng season started so it is evident it woul d have been worthwhile to
check tor job openings wth the other rose conpanies in the area.
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failed to nake reasonabl e efforts to find new enpl oynent and therefore
are not entitled to back pay during the tine they were on strike.

There still renmains the question of the backpay award for
the four discrimnatees who were mssing at the tine of the hearing: Luis
Bautista, Roberto Gal van Chavez, scar Esparza and B ren Garci a.

The four of themwere harvest-only enpl oyees so at nost they
woul d only be entitled to backpay during the two renai ni ng harvest
seasons at Respondent's in addition to the 1%2days | ost work in January
1977 when Respondent discrimnatorily di scharged them

Respondent argues that the four should only be entitled to the
1¥%2days pay and nothing additional for the two harvest seasons since
Respondent properly nade valid offers of reinstatenent to all the
discrimnatees for the 1977 harvest season. To support its argunent
Respondent points to the evidence concerning the nailing of the certified
letters (return recei pt requested) inthe fall of 1977 just before the
harvest season began. | find that Respondent sent the letters as general
nanager Anderson credibly testified to having instructed his secretary to
do so, actual |y observed her do so and saw sone of the certified letters
returned. However, everyone of the 12 discrimnatees, called by General
Gounsel as witnesses, testified that they did not receive the letter.
Furthernore, Anderson admtted that he failed to check whet her the
addr esses on the envel opes conincided with the nanes on the |ists of
di scrimnatees. Respondent enpl oyed ot her harvest crews so the secretary

could have nailed the certified letters to nenbers of
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another crew Therefor, | find Respondent has failed to neet its burden
of proof in respect to nailing out offers of reinstatenent to the 16

di scrimnatees including the four discrimnatees who could not be | ocated
at the tine of the hearing. Accordingly, the four discrimnatees, Luis
Bautista, Roberto Gal van (havez, Gscar Espanza and Bren Garcia, are
entitled to backpay for the two harvest seasons. | recommend that the
anounts awarded to the four discrimnatees to reconpense themfor their

| ost wages for the 1%2days at the end of the 1976-77 harvest season and

for the entire 1977-78 and 1978-79 harvest seasons,2—5/

be held i n escrow
by the Regional Drector, who is to nake suitabl e arrangenents to accord
the Respondent, together wth the General (ounsel's representative, an
opportunity to examne themas to any interi mearnings or any ot her
factors whi ch may reduce the anount of backpay due under existing Board
precedent. In the event the Regional Drector determnes that deductions
are warranted, the amount so deducted shall be returned to the
Respondent. | further recommend that the Regional Drector be instructed
to report to the Board when these natters have been finally resol ved, and
in any event, no later than one year fromthe date of the Board s

suppl enental decision in this regard.

The backpay and transportation costs due each of the

25. See Appendi x Cfor exact anounts
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nenbers of the harvest crew discrimnatorily di scharged on January 3,
1977, is reflected in Appendi x A attached hereto.
DATED March 9, 1984

'

-

AR E SCHOORL
Admni strative Law Judge
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APPEND X A

TRANSPCRTATI O\

axsTrSs
Rogel io Avila $150. 00 1%, days x $32.50 $48. 752
Adol fo B. Gal van 1%, days x $32.50 $48. 75
Adol fo B. Gal van $ 80.00 1% days x $32.50 $48. 75
Adol fo Q Gl van 1¥%> days x $32.50 $48. 75
Jose @l van 1¥%> days x $32.50 $48. 75
Roberto B. Gal van $400. 00 1% days x $32.50 $48. 75
Rodol f o Gal van $400. 00 1% days x $32.50 $48. 75
Jesus O opeza 1¥%> days x $32.50 $48. 75
Raf ael Reyes 1%, days x $32.50 $48. 75
Dani el Sanchez, S. $350. 00 1% days x $32.50 $48. 75
DCani el Sanchez, S. $180. 00 1% days x $32.50 $48. 75
Jose Socorro Vaca 12 days x $32.50 HA8. 75

*TRANSPCRTATI ON EXPENSES. | have determined that each discrimnatee is
entitled to rei nbursenment for the amount of mDne?/ besi de each nane
respectively. | based the anounts on the credible testinony of each
discrimnatee and the fact that the anount testified to is reasonabl e.
Jesus OQopeza and Jose S. Vaca failed to nention any transportation costs
intheir testinony. | already have decided not to reinburse Adolfo B

Gl van, Adolfo Q @Glvan, Jose Gal van and Raf ael Reyes because t hey
conceal ed facts about their interimearnings.

26. Adjustnent for make whol e conpensati on has not been nade
because of the reason stated in the body of ny decision. (See P. 21.)



APPEND X C

Backpay Due Luis Bautista, scar Esparaza,
Poberto Gal van Chavez and Efren Garci a

|% days (end of 1976-77 harvest season) $ S32.50
$ 48.75

1977-78 Harvest Season

Qctober 31, 1977 $ 32.50

Novenber 1, 2, 3, 4, 7, 8, 9, 10, 11, 12, 14, 15, 16,
17, 18, 19, 21, 22, 23, 28, 29, 30 x $32.50

per day $715. 00
Decenber 1, 2, 5, 6, 7, 8, 9, 12, 13, 14, 15, 19, 20,

21, 22, 30 $520. 00
Decenber 10, 16 x $9.75 $ 19.50
Decenber 23 x $13. 00 $ 13.00
Decenber 26 x $26. 00 $ 23.00
Decenber 29 x $19. 50 $ 19.50
January 2, 3, 4, 5, 6 x $32.50 $162. 50
January 7 x $19.50 $ 19.50
1978-79 Harvest Season
Qctober 30, 31 x $31.05 $ 62.10
Novenber 1, 2, 3, 6, 7, 8, 9, 10 x $31.05 $243. 40
Novenber 13, 14, 15, 16, 17, 20, 21, 22, 23, 24,

27, 28, 29 x $34.50 $448. 50
Decenber 4, 5, 6, 7, 8, 11, 12 x $33.00 $231. 00
Tot al $2,517.50

In the event one or nore of these discrimnatees are |ocated the
uestion of interimearnings and transportation costs is still open for
et erm nat i on.



APPEND X B
Dani el Sanchez, Jr.

Date G oss Wges I nt eri mEar ni ngs Net Backpay
(1977)

Aoril 21 $61. 57 $49. 58 $11. 99
Aporil 23 $61. 43 0 $61. 43
Aporil 26 $53. 40 $51. 16 $224
April 27 $63. 22 $51. 16 $12. 06
Aporil 30 $18 . 75 0 $18. 75
May 3 $61. 99 $60. 29 $1.70
May 5 $60. 56 $60. 29 $ 0.27
May 7 $31. 09 0 $31. 09
May 11 $76 .30 0 $76. 30
May 14 $40. 22 0 $40. 22
May 19 $68. 56 $66. 52 $ 204
May 21 $ 6.10 0 $ 6.10
May 24 $55 .89 $49. 32 $ 6.57
May 25 $73. 47 $49. 32 $24. 15
May 28 $56. 01 0 $56. 01
May 31 $42. 78 $31. 00 $11.78

The net backpay has been cal cul ated on a daily basis pursuant
to General (ounsel's specification. Respondent has not disputed this
nethod of calculation and | find it to be reasonabl e and in accord wth
the standards set forth in previous ALRB deci si ons.
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